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PREFACE. 


X  HE  advantage  which  the  profession  has  un- 
questionably derived  from  treatises  in  which 
the  scattered  principles  and  decisions  concerning 
subjects  of  particular  importance,  and  frequent 
occurrence  in  the  law  have  been  collected,  and 
reduced  to  method,  would  of  itself  (while  any 
such  subject  remains  not  thus  rendered  easy 
of  reference  and  comprehension,)  be  a  sufficient 
apology  for  undertaking  a  work  dedicated  to 
those  purposes  ;  and  upon  this  ground  alone 
an  attempt  to  collect  and  methodize  the  law 
relative  to  the  rights  of  Lien  and  Stoppage 
in  Transitu,  would  be  justifiable  were  there 
no  other  motive  for  making  it.  But  a  more  sa- 
tisfactory reason  suggests  itself;  the  laws  of  this 
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country   have  deemed  it  expedient,  that  private 
individuals  should  have  the  power  of  enforcing 
their    rights    by    their   own     immediate  acts,  in 
certain  cases,    in    which   the   means  of  doing  it 
would  be  lost,  if  they  were  obliged  to   have  re- 
course to  the  slower  process  of  Courts   of  Jus- 
tice.    Where  the   individual    is    thus    entrusted 
with  the  right  of  acting  for  himself,  and   where 
the    occasion    may    require   him  to  act    with  a 
promptitude    which    will   not    admit    the     pre- 
caution of  resorting  to   legal  advice,  it  become* 
a  matter     of   particular  concern   to    him,  to  be 
thoroughly  acquainted  with  the   nature  and   ex- 
tent of  his    right.      Among    the    rights    of  this 
description    there    are     none    more     frequently 
called  into  exercise  than   those  of  lien  and  stop- 
page  in  transitu,  and  none,  it  may  therefore  be 
presumed,  which    the  convenience   not  only  of 
the  profession,  but  of  the    very   numerous  class 
of  individuals    engaged  in  this  country  in  com- 
mercial  pursuits,   more  urgently  requires  to  be 
made  the  subject  of  a  distinct  treatise. 

It    is    under    these  impressions,  that   I    have 
endeavoured  in  the  following  pages  to  collect  and 
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reduce  to  method  the  law  relative  to  the  rights  of 
lien  and  stoppage  in  transitu  ;  rights  which  though 
they  are  in  many  points  essentially  distinct, 
bear  so  near  a  relation  and  resemblance  to  each 
other,  that  they  may  be  very  properly  included 
in  the  same  treatise. 
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Page  23,  line  10,  insert  he  made  after  compensation. 

Page  24,  line  5,  from  the  bottom  of  the  note,  for  c.  139,  read  c.  130. 

Page  '19,  line  16,  instead  of  the  faith  for,  read  thefailh  of  a. 

page  78,  line  I  of  the  notes  for  •juUL  lie,  read  well  lay. 

Page  89,  last  line  of  the  note,  for  (/)  read  [h) 

Page  90,  last  line  of  the  text,  place  (c)  before  is. 

Page  93,  line  22,  for  woi,  read /;ejwg. 

Page  102,  line  18,  for  this,  read  their. 

Page  126,  last  line  of  note,  after  ///.  insert  P.  32, 

Page  144,  line  lO  of  note,  for  properly,  vead  bargain,  and  tor  bargain,  read 
property. 

Page  158,  last  line  but  one  of  the  text,  insert  vendor  to  after  o. 

Page  176,  last  line  of  the  text,  for  (e)  read  (d.) 

Page  177.  line  8  of  the  text,  for  cause,  read  postession,  and  line  11  of  the 
notes,  for  {d)  read  (c). 

Page  194,  line  8,  for  consign»r,  read  consignee. 

Page  196,  line  7  of  the  notes,  insert  it  appears,  before  thai. 

Page  227,  line  14  of  notes^  for  note*  read  note  (rf). 


THE 


LAW  OF  LIEN. 


CHAP.  1. 

Nature,    Origin.,   and  diff'ercnt   Speciea   of 
Lien . 

X  HE  term  Lien,  as  adopted  by  our  courts  Definition  i.f 

.  the  term  Lien, 

oi   law  and  equity,   and   as  used  by  our  first  \n  iu 

I  ,  .  ■,.  p,^  .         .,  .        ..       c   •  ^     niost  ealurgetl 

legal  writers,  diilers  in  the  extent  oi  its  5^.05^^ 
acceptation.  In  that  which  is  most  ex- 
tensive, it  applies  to  every  case  in  which 
either  real  or  personal  property  is  charged 
with  the  payment  of  any  debt  or  duty  : 
every  such  charge  being  denominated  "  a 
Lien  on  the  property.'* 

It  is  not  my  intention  in  this  treatise  to 
enter  into  the  consideration  of  every  sort 
of  legal  and  equitable  right,  which  this 
comprehensive  definition  of  the  term 
embraces.  Were  the  whole  law  on  the 
subject  collected,  it  would  not  only  occupy 
much  more  space  than  that  which  it  is 
purposed    to    give    to   this    treatise,     but 
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would  supply  ample  matter  for  more  than 
one.  The  kinds  of  Lien  to  which  the 
present  will  be  confined,  arc  those  which 
are  included  under  the  term  in  its  most 
limited  signification,  and  in  which  it  has 
serondly,  in  been  defined  to  be,  "  the  right  which  one 
fincHeuse"  P^fson  in  certain  cases  possesses  of  detain- 
ing property  placed  in  his  possession 
belonging  to  another,  until  some  demand, 
which  the  former  has,  be  satisfied/'  (a) 

This  right  of  lien  or  retainer  being  fre- 
quently advanced  as  a  defence  in  actions 
of  trover,  and  assumpsit  at  law,  and  in 
suits  in  equity,  for  the  recovery  of  goods 
and  money,  has  not  improperly  been  assi- 
milated to  the  right  of  set  off:  since  these 
two  rights  are  certainly  so  far  analogous, 
that  the  effect  of  both  is  to  prevent  cir- 
cuity of  action,  an  inconvenience  against 
which  partial  provision  only  was  made  by 
the  common  law  in  the  allowance  of  the 
former  right.     For  the  only  case  in  which 


Nature  of 
liciis. 


(a)  Per  Grose,  J.  Hammonds  v.  Barclay,  2  East  235, 
and  see  opinion  of  Buller,  J.  in  Lickbarrow  v. 
Mason,  C  East  25,  iu  notis,  in  which  he  defines  a  hen 
to  be  a  qualified  right  which  in  given  cases  may  be 
exercised  over  the  property  of  another.  And  see 
judgment  of  Lord  EUcnborough,  C.J.  in  AVilson  v.Bal- 
four,  2  Campb.  579,  in  which  he  observes,  "  a  lien  is 
tt  right  to  hold." 
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complete  justice  could  be  doue  at  common 
law  in  the  same  suit,  where  the  parties  to 
it    had  mutual   demands   which    did    not 
constitute  an  account  between  them,  was 
that  in  which   an   action   was  brouq:ht  to 
recover  some  specific  property,   which  the 
law  considered  as  a  pledge  in   the  hands 
of  the  party  from  whom  it  was  demanded  ; 
or,  in  other  words,  on  which   the    party 
had  a  lien.     Jn  which  case  the  owner  was 
not  allowed  to  recover  the  property  with- 
out first  discharging  the  debt  for  which  it 
was   a   security.     In  other  cases  a  cross 
demand    could     not    be    advanced    as    a 
defence,  but  the  party  was  compelled  to 
have  recourse  to   a  separate  action.     To 
remedy  this  hardship  the  right  of  set  off 
was  created    by  the    legislature,    at    first 
indeed  only  in  cases  of  bankruptcy,   tem- 
poraril}'  by  iAnn.  and  subsequent  statutes, 
and  perpetually  by  o  Geo.  2.   c.  3.  s.  28. 
by    wdiich    it    was  enacted,    that    where 
mutual  credit  had  been  given,  or  mutual 
debts  were  due  between  the  bankrupt  and 
any  other  person  before  the  bankruptcy, 
the   account  should    be   stated,    and    the 
balance  only  should  be  paid  on  either  side. 
Afterwards,  however,  by  2  Geo.  2.  c.  22. 
s.  13.  and  8  Geo.  2.  c.  24-.  s.  4.  the  right 
B  2 
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of  setting  off  was  pjiven  in  all  cases  where 
mutual  debts  were  due  in  the  same  right. (6) 

But  though  these  rights  of  lien  and  set 
off  frequently  concur,  and  the  benefit 
arising  to  the  party  from  the  exercise  of 
them  is  sometimes  the  same  ;  they  are  by 
no  means  exactly  similar  with  respect  to 
either  their  extent,  or  their  effect  in  the 
cases  to  which  they  do  extend. 

With  regard  to  their  extent,  a  right  of 
lien  may  be  advanced  as  a  defence  in  an  ac- 
tion at  law  or  proceeding  in  equity  (c)  for 
the  recovery  of  specific  goods  or  money. 
But  the  statutes  for  setting  off  mutual  debts 
have  been  holden  not  to  extend  to  goods, 
or  other  specific  property,  but  only  to 
pecuniary  demands  on  one  side  and  the 
other,  [d)  Because  the  possession  of  such 
specific  property  does  not  properly  con- 
stitute a  debt,  [e) 

[h]  Green  v.  Farmer,  4  Burr.  2214. 

[c]  In  cases  of  liens  on,  or  pledges  of,  persoiuil  pro- 
perty, courts  of  equity  will  determine  exactly  as  a 
court  of  law  would  decide  if  an  action  of  trover  was 
brought  for  the  property.  Jones  v.  Smith,  2  Ves.  jun. 
378.  And  whatever  may  be  set  off  in  equity,  on  tlie 
ground  of  lien,  may  likewise  be  set  oft'  in  an  action  of 
trover.  Lempriere  v.  Pasley,  2  T.  R.  491.  And  see 
Downman  v.  Matthews,  Prec.  Cha.  580. 

(d)  Green  v.  Farmer,  4  Burr.  2218. 
{#)  Cullen,209. 
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The  statutes  relative  to  mutual  credit, 
however,  have  received  a  more  liberal  con- 
struction, and  the  courts,  taking  into  con- 
sideration the  hardship  of  a  person,  who 
has  in  his  possession,  as  a  security,  goods 
on  which  he  has  a  lien  for  part  of  his  debt, 
beinp^  obliged  to  relinquish  them,  without 
previously  having  out  of  them  all  the 
satisfaction  they  can  yield  for  the  whole 
of  his  debt,  have  always  inclined  to  con- 
sider such  cases  as  within  the  clause  of 
mutual  credit,  wherever  the  circumstances 
have  afforded  an  opportunity  of  consider- 
insj  the  transaction  as  a  matter  of  account; 
or  of  implying,  from  the  manner  of  dealing 
between  the  parties,  an  agreement,  that  the 
goods  should  be  a  security  for  the  whole 
debt ;  and  that  the  credit  was  given  on 
that  ground  ;  though  there  were  no  direct 
evidence  of  a  positive  agreement  for  that 
purpose.  (/) 

(/)  Exparte  Deeze,  1  Atk.  228.  ExpteOckenden, 
1  Atk.  235.  There  is  another  point  in  which  the 
liglits  of  set  oflTand  lien  ditt'er  in  their  extent.  A  lieu 
may  be  acquired  for  a  demand  against  which  tlie 
statute  of  limitations  has  run ;  for  the  operation  of  that 
statute  dischari^es  only  the  remedy  by  action,  and 
does  not  annul  the  debt ;  and  therefore  it  has  been 
determined  that  if  a  creditor  obtain  possession  of  goods 
on  which  he  has  a  lien  for  a  general  balance,  he  may 
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The  di  [Terence  between  the  several  rights 
of  lien  and  set  olf,  in  point  of  extent,  being 
thus  noticed,  their  ditferent  effects,  in  the 
cases  to  which  they  extend,  is  to  be  next 
considered.  In  cases  of  lien,  the  property 
on  which  it  exists,  being  considered  as  a 
pledge,  may  be  detained,  though  it  be  of 
greater  vabae  than  the  debt  on  account  of 
which  it  is  withholden,  until  the  whole  of 
that  debt  is  discharo-ed.  But  in  cases  of 
set  off,  under  2  Geo.  2.  c.  22.  s.  1:3,  and 
8  Geo.  2.  c.  2i.  s.  4.  though  the  debt 
due  to  the  defendant  be  larger  than  that  he 
owes  to  the  plaintiff,  he  can  only  set  off  as 
much  of  it  as  is  equal  to  the  sum  for  which 
he  is  sued,  and  is  driven  to  a  separate 
action  for  the  recovery  of  the  rest.  On  the 
other  hand,  in  the  case  of  lien,  the  property 
on  which  it  is  claimed  cannot  be  retained 
after  the  debts,  for  which  that  property  is 
considered  a  security,  are  paid  ;  though 
other  debts  be  still  owing  from  the  owner. 

hold  them  by  virtue  oP  his  lien,  though  that  general  ba- 
lance consists  of  debts  barred  l)y  the  statute.  Spears  v. 
Hartley,  3  Esp.  R.  81.  But  such  debts  cannot  be  set 
off,  and  if  they  be  pleaded  in  Vjar  to  the  action,  the 
plaintiff  may  reply  the  statute  of  limitations.  Re- 
mington V.  Stevens,  Str.  1271.  Or  if  i>ivenin  evidence 
on  a  notice  of  setoff  may  be  objected  to  at  the  trial.. 
Bui.  N.  P.  180. 
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Hut  in  cases  of  sot  off  all  mutual  debts 
due  ill  the  same  right  may  be  set  off  by  the 
defendant  to  the  amount  of  the  debt  for 
which  he  is  sued.  So  that,  although  entire 
satisfaction  to  the  claims  of  both  parties 
may,  under  some  circumstances,  it  can- 
not always  be  obtained  in  the  same  suit, 
either  by  the  exercise  of  the  right  of  lien, 
or  of  that  of  setting  off  mutual  debts  under 
9  Geo.  2.  c.  22.  s.  13.  and  8  Geo.  2.  c.  24. 
s.  4.  But  the  statute  relating  to  mutual 
credit  admits  of  complete  justice  being 
done  to  both  parties  in  the  same  suit,  in 
every  case  to  which  it  extends.  For  it 
provides,  that  the  account  shall  be  stated, 
and  the  balance  paid,  on  whichever  side 
it  may  be  due,  whether  to  the  plaintiff  or 
the  defendant.* 

Having  stated  thus  much  on  the  gene- Different  s|»e- 

1  r    1       -1        ^1-        •         11  *^*^^  ^"^  ^^^' 

ral  nature  ot  the  right  or  lien,  it  will  now  giaof  liens. 

be  proper  to  explain  the  modes  in  which  it 

may  arise,  and  the  different  species  into 

which  it  is  divided.     Liens   either  exist 

by  common  law,  or  are  created  by  usage,  (g) 

*  The  accounts  may  be  balanced  in  an  action  at  law 
as  well  as  before  tlixi  comnnssioaers  or  assignees. 
2  Atk.  49. 

{g)  But  it  can  be  created,  it  seems,  by  tlie  usage  of 
trade  only,  and  where  goods  have  been  deposited  in 
tiie  nature  of  a  jjledye.  0  T.  R.  2CU.     Accordingly 
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or  by  express  agreement. ;  (/*)  and  theyird 
by  the  law  distinguished  into  two  species, 
namely,  particular  liens,  and  general  liens  : 
a  particular  lien  is  a  right  to  retain  the 
property  of  another  on  account  of  labour 
employed,    or   money  expended    on    that 

•where  a  carpenter,  who  had   worked  for  some  time  in 
the  Queen's  yards,  declined  working  theie  any  Ioniser, 
and  the  surveyor  refused  to  let  him  take  away  his  tools, 
giving  in  evidence,  in  an  action  of  trover  which  was  in 
consequence    brought  against  him,  an  usage  for  the 
surveyors  of  the  Queen's  yards  to  detain  the  tools  of 
workmen  in  order  to  comjjel  them   to  continue  work- 
ing until  the  Queen's  work  sliould  be  finished.   It  was 
holden  that  the  action  lay  ;  and  no  regard  was  paid  by 
Holt,  C.  J.  before  whom  the   cause  was  tried,  to  the 
•usage  insisted  upon  by  way  of  defence.     Baldwin  v. 
Cole,  <5  Mod.  212.     Bac.  Ab.  tit.  Trover.     Both  the 
existence  [1]   and  the  extent  of  liens  by  usage  are 
matters  of  evidence.     But  where  such  liens  have  been 
very   frequently  proved   to  exist,   it  seems   that   the 
courts  will  consider  their  existence  as  settled  law,  and 
•will  not  allow  it  to  be  afterwards  disputed.     Naylor  v. 
Mangles,  1  Esp.  109.  Spears  v.  Hartley,  3  Esp.  81.  The 
mere  opinion  of  witnesses  is,  however,  no  evidence  to 
prove  such  usage.     !*'yeds  v.  Hay,  4  T.  R.  2C0. 

(//)  Ex;  arte  Deeze,  1  Atk.229.  ExparteOckenden, 
1  Alk.  230.  Green  v.  Farmer,  4  Burr.  2221,  per 
Grose,  J.  Kirkman  v.  Shawcross,  6  T.  II.  14.  Naylor 
v.  Mangles,  1  Esp.  109. 

[1]  1  -Alk.  '2.8,  'JSS.  Prcc.  Cha.  580.  1  Esp.  109.  Oppen- 
beim  v,  Russell,  2  Bos.  &  Pul,  i2. 
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s-inif^  property.  A  general  lien  is  a  right 
to  retain  the  property  of  another  on  ac- 
count of  a  general  balance  due  from  the 
owner.  (/') 

The  doctrine  of  liens   having  taken   its 
rise  upon  principles  of  natural   equity  and 
commercial    necessity,  in  the  earliest  pe- 
riod of   its  existence,   we  find   only    the 
first  species,  that  of  particular  liens,  allow- 
ed without  an  express  contract ;   and  even 
that    seems  to  have    been  admitted  only 
in   cases  where  the  justice  or  necessity  of 
the  case  peremptorily  demanded  its  allow- 
ance ;  as  where  the  party  was  obliged    by 
law   t.)   receive  the   goods  [k)  in   respect 
of  which  he  claimed  the  lien,  or  where  he 
had,  at  his  own  peril,  labour,  or  expence, 
saved    them  from    loss   or  destruction  at 
sea;  where  the  owner  had  abandoned,  or 
was  no  longer  able  to  protect  them.  (/) 

This  right,  however,  which  seems  to 
have  been  first  introduced  merely  on  prin- 
ciples of  justice  and  necessity,  was  after- 
wards extended  to  a  far  greater  length, 
upon  those  of  policy  and  convenience  as 
well  as  of  justice;  and  not  only  were  par- 
ticular liens  admitted  in  many  more    in- 

(i)  Per  Heath,  J.  3  Ros.  and  Bull.  494. 

{k)  See  post.  Chap.  II. 

(/)  Hartiord  v.  Jones,  Ld.  Raym.  393. 
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stances  than  those  aheady  mentioned,  (m) 
but  general  liens  were  allowed  to  be  claim- 
ed, by  implication,  from  the  general  usage 
of  trade,  or  the  mode  of  dealing  between 
the  parties,  and  without  any  express  con- 
tract for  that  purpose.  And  thus,  to  the 
two  modes  in  which  liens  might  before 
subsist,  namely,  by  common  law,  and  by 
express  contract,  was  added  a  third,  by 
usage  ;  from  whence  is  implied  an  agree- 
ment by  which  the  goods  are  pledged  for 
the  payment  of  the  debt.  («) 

This  bias  in  favour  of  liens  appears  to 
have  continued  for  a  long  period,  (o)  But 
of  late  years,  it  has  taken  a  different  turn, 
and  the  courts  seem  to  have  thought  that 
the  doctrine  has  been  carried  full  as  far  as 
true  policy  would  vvarrant,and  have  therefore 
most  strongly  inclined  against  its  further 
extension,  [p)      Yet  it  should  be  remark- 

{m)   Post.  Chap.  II. 

(n)  Post.Cbap.  lU.Tlic  distinctions  between  liens  by 
express  contract,  and  liens  from  the  nature  of  dealing, 
occurs  first  in  Exparte  Deeze,  1  Atk.  228.  A.  D.  1748. 
Montagu  B.  L.  237. 

(o)  Green  v.  Farmer,  4  Burr.  2221.  Wilkins  v.  Car- 
micael,  Doug.  97.  Kirkman  v.  Shawcross,  0  T.  R.  14* 
Judgment  of  Chainbre,  J.  in  Richardson  v.  Goss,  3Bos. 
and  Pul.  12G. 

[p]  Kushforth  v.  Iladfield,  7  East,  229.  The  courts 
will  not  now  originate  a  lien  where  none  has  before 
been  allowed  to  exist,  Hussey  v .  Christie,  9  East.  426. 
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cd,  that  whatever  diiFerencc  ot"  opinion 
may  at  difl'erent  periods  have  been  mani- 
fested with  respect  to  the  extension  ot" 
liens,  in  general,  a  wide  distinction  lias 
generally  [q )  been  observed,  between  par- 
ticular and  general  liens.  The  former 
have  been  regarded  with  a  more  favourable 
eye,  as  founded  on  the  common  law,  and 
the  general  principles  of  justice:  while  the 
latter  have  been  looked  upon  with  jea- 
lousy, being  considered  as  encroachments 
on  that  law,  and  as  founded  solely  in  the 
usage,  and  permitted  only  for  the  benefit 
of  trade,  (r) 

Having  given  this  brief  explanation  of 
the  nature,  origin,  and  different  species  of 
lien,  according  to  the  most  confined  sense 
of  that  term,  1  will  now  state  the  arrange- 

[q]  In  Kirkmaii  v.  Shuwcross,  G  T.  R.  14.  the  court 
considered  a  general  lien  as  a  right  favoured  by  n'.^tu- 
ral  justice. 

(;•)  Oppenheiin  v.  Russell,  3  Bos.  and  Pul.  42. 
Houghton  V.  Matthews,  o  Bos.  and  Pul.  494.  In  the 
judgment  ofllooke,  J.  Hichardson  v.  Goss,  3)Bos.  and 
Pul.  120.  he  says,  "  I  think  the  doctrine  of  general 
liens  is  not  to  be  favoured,  because  all  persons  who 
claim  under  them  must  have  been  guilty  of  neglect  in 
suffering  goods,  u[)on  which  the  law  has  given  them  a 
special  lien,  to  go  out  of  their  hand-,  without  indemni- 
fying themselves  by  setting  up  a  claim  to  a  general 
lien." 
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ment  which  I  purpose  to  observe  in  the 
portion  of  this  treatise  which  is  dedicated 
to  the  consideration  of  liens.  I\Iy  in- 
tention is,  first,  to  lay  before  the  reader  the 
general  rules  oflaw,vvithregard  to  particular 
and  general  liens,  under  three  heads  of 
enquiry:  namely,  first,  in  what  cases  these 
rights  may  be  acquired?  2dly,  In  what  cases 
they  cannot  ?  3dly,  By  what  means  they 
may  be  divested?  And,  then,  to  consider 
under  distinct  heads  the  lien  of  each  par- 
ticular character  to  which  the  law  has 
specifically  decided  that  right  to  belong. 
The  inquiry  as  to  the  cases  in  which  the 
right  of  a  particular  lien  may  be  acquired, 
will  form  the  subject  of  the  next  chapter. 
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CHAP.  II. 

In  what  Cases  a  particular  Lien  mat/  be  ac- 
quired ; 

I5/,  Bi/  the  Common  Law  ; 

^dlij^  By  express  Contract; 

2dlt/,  Bif  a  Delivery  through  Persons  to 
whom  the  Property  on  which  the  Lien 
is  claimed,  does  not  belong ;  as  Seruants^ 
6fc. 

1  ARTiCL'LAR  lieiis  Gxist  either,  Ist,  hy 
tlie  common  law  ;  or  2clly,  by  express 
contract.  The  cases  in  which  a  particular 
lien  may  exist  by  the  common  law,  arenyiherom- 
<livisible  into  two  classes.  1st,  Where  a  '  ' 
particular  lien  is  claimable  by  persons 
who  come  under  the  denomination  of 
bailees.  2dly,  Where  it  is  claimable  by 
persons  who  do  not  fall  within  that  deno- 
mination. With  respect  to  the  first  oF 
these  classes,  a  notion  seems  to  have  been  By  bailees 
entertained,  that  a  particular  lien  was 
the  common  right  of  all  bailees  for  re- 
ward :  and  that  where  a  debt  accrued 
from  the  bailor  to  the  bailee  in  conse- 
quence of  the  bailment,  the  latter  might 
detain  the  thing  bailed,  until  the  debt  was 
discharged,  without  any  special  agreement 
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to  that  effect.  ('./)  But  however  conso- 
nant to  equity  or  policy  this  might  ap- 
pear at  first  sight,  as  an  universal  rule,  the 
application  of  it  to  many  cases  would  cer- 
tainly be  attended  with  great  inconveni- 
ence, as  well  as  injustice  ;  and  upon  this 
ground,  we  find  exceptions  have  been 
made  to  it  in  more  than  one  instance. 
Thus  in  the  <case  of  Chapman  v.  Allen, 
Cro.  Car.  271,  it  was  determined  that  a 
person  who  took  cattle  to  agist  could  not 
detain,  them,  against  the  person  to  whom 
the  owner  had  sold  them,  for  the  value  of 
their  agistment.  And  it  was  laid  down  by 
Lord  Holt,  in  the  case  of  York  i;.Greenaugh, 
Ld.  Raym.  '6G6^  and  decided  by  Lord 
Kenyon,  in  the  case  of  Hunter  v.  Berkeley, 
Esp.  Ni.  Pri.  583,  that  a  livery  stable- 
keeper  has  no  lien  on  the  horses  standing 
at  livery  in  his  stable  for  the  price  of  their 
stabling  and  food. 

Another  rule,  less  extensive  than  the 
preceding,  with  regard  to  the  cases  in 
which  a  particular  lien  may  be  claimed  by 
bailees,  has  been  expressly  laid  down  in 
the  case  ex  parte  Deeze,  1  Atk.  298  ;  and 
appears  to  have  been  taken  for  granted  in 

(a)  See  Chri$tiaa's  Notes,  2  Bla.  Com.  453. 
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Other  cases;  (/»)  namely,  tlrat  wherever 
goods  are  delivered  to  a  tradesman  Ibr  the 
execution  of  the  purposes  of  his  trade 
upon  them,  he  has  a  particular  lien  on 
them.  A  third  rule,  however,  still  less 
extensive,  but  more  certain  than  cither  of 
the  preceding,  is  that  mentioned  in  the 
first  chapter ;  namely,  that  where  the  party 
is  from  the  nature  of  his  occupation  under 
a  leiral  oblis^ation  to  receive,  and  be  at 
trouble  or  expence  about  the  personal 
property  of  another,  in  every  such  case 
he  is  entitled  to  a  particular  lien  on  it :  for 
there  are  certain  trades  and  occupations, 
the  public  exercise  of  which  tlie  conunon 
law  has  considered  indispensably  neces- 
sary to  the  general  convenience  of  the 
community  ;  and  has  therefore  obliged  all 
persons  who  undertake  to  carry  on  such 
trades,  to  accept,  as  far  as  their  means  will 
admit,  employment  from  every  individual 

{b)  See  ex  parte  Ockendon,  1  Atk.  236,  and  Houl- 
ditch  V.  Milne,  3  Esp.  80 ;  where  a  coachmaker  was 
allowed  to  have  a  particular  lien,  to  which  he  could 
hot  be  entitled  by  the  common  law,  unltss  all  iradts 
have  that  lien  by  tl.e  common  law  ;  because  the  trade 
of  a  coachmaker  was  not  introduced  into  this  country 
until  after  the  reij;n  of  Queen  Elizabeth.  But  see 
7  East.  229,  Lord  Ellenborough,  however,  appears 
there  to  be  speaking  only  of  general  liens. 
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who  offers  it  with  a  reasonable  reward. 
And  in  recompence  for  the  burden  which 
it  has  thus  imposed,  the  same  law  has  al- 
lowed the  tradesman  a  particular  lien  upon 
the  thing  delivered  to  him  in  the  course 
of  his  business  for  the  labour  or  expence 
he  is  obliged  to  employ  upon  it.  (c)  On 
this  ground,common  carriers,  {d)  innkeep- 
ers, (e)  and  farriers,  (/)  have  a  particular 
lien  by  the  common  law.  To  what  other 
trades  the  obligation  of  accepting  employ- 
ment from  all  persons  indiscriminately 
extends,  does  not  appear  to  have  been 
ever  precisely  determined.  The  rule  laid 
down  by  Lord  Holt,  in  Lane  v.  Cotton,  12 
Mod.  484,  Ld.  Raym.  6i6,  S.C.  is,  that 
wherever  any   subject  takes  upon  himself 

(c)  It  was  said  by  Ryder,  C.  J.  delivering  the  0|-i- 
nion  of  the  court  in  Brennantv.  Current,  T.  28  &29 
Geo.  2.  B.R.  MSS.  cited  Selw.  N.  P.  1286,  that  he  had 
not  found  it  laid  down  as  a  general  rule,  that  the  re- 
medy by  retainer  was  co-extensive  with  the  obligation 
to  receive  goods.  But  seeNayler  v.  Mangles,  1  Esp.  R. 
109. 

{d)  Yorke  V.  Grenaugh,  Ld.  Raymond,  8C7  ;  Kirk- 
man  v.  Shawcross,  6  T.  R.  17 ;  Oppenhcim  v.  Russel, 
3  Bos.  &  Pul.  42. 

[e]  Cases  cited  in  note  [d,)  and  Naylor  v.  Mangles, 
1  Esp.  109. 

{/)  SeeBac.  Ab.tit.  Trover,  and  postLien  of  farrier. 
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a  public  employment  for  the  benefit  of 
his  fellow  subjects,  he  is  co  ipso  bound 
to  serve  the  subject  in  all  things  that  are 
within  the  reach  and  comprehension  of 
that  employment.  It  has  however  been 
determined  that  a  carpenter  is  under  no 
such  obligation.  And  though  the  last  of  the 
three  rules  which  have  been  stated  in  this 
chapter,  with  regard  to  the  particular  lien 
of  bailees,  (namely,  that  wherever  a  party 
is  compellable  by  law  to  receive  goods,  he 
is  by  the  same  law  entitled  to  a  lien  upon 
them,)  appears  to  be  the  most  certain  ;  the 
second,  that  a  particular  lien  is  the  com- 
mon right  of  all  trades,  may  be  correct,  (g) 

ig)  As  this  rule,  however,  may  appear  rather  vague 
and  uncertain,  wherever  it  has  been  expressly  decided 
that  any  particular  trade  is  entitled  to  this  sort  of  lien, 
by  the  common  law,  it  will  be  specified  under  the  head 
of  that  trade.  A  d  as  there  are  some  other  cases  be- 
sides those  mentiom'tl  in  tlie  text,  in  which  it  has 
been  expressly  decided  that  no  particular  lien,  and 
some  in  which  (though  there  is  no  express  decision 
concerning  them)  from  dicta  and  observations  of  the 
judges  it  remains  uncertain  whether  any  particular  lien 
exists,  and  any  of  which  it  would  be  improper  to  pass 
over  without  notice;  I  shall  here  specify  them  :  they  con- 
eist  in  certain  cases  of  lien  on  ships.  For  though  both 
by  the  civil  laws  of  the  Roman  empire,  and  tlie  maritime 
laws  of  Europe,  (1)  the  principles   of  which   have  aL- 

(1)  Pom.  Civil  Law,  B.  3.  tit.  1.  «.  u.  Abbot  on  Ship. 
133,4. 

C 
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as  there  does  not  appear  to  be  any  determi- 
nation  expressly  against  it,  and  as  it  may 

■ways  in  great  measure  governed  the  proceedings  of 
our  courts  of  aduniralty,  (2)  every  person  who  has  in- 
curred expence,  or  employed  labour,  in  fitting  out, 
supplying  or  repairing  ;  and  by  the  latter  description 
of  laws,  every  person  who  has  earned  wages  in  navi- 
gating (3)  a  ship,  is  allowed  a  lien  or  specific  remedy 
in  reiriy  for  his  remuneration,  (4)  though  no  instru- 
ment or  express  agreement  be  made  for  that  purpose. 
In  this  country  it  is  only  in  particulai*  cases  that  the 
common  law  permits  that  lien  to  be  carried  into  effect 
by  process  in  the  court  of  Admiralty,  and  these  are 
where  the  demand  arises  for  repairs  done  or  necessa- 
ries supplied  in  a  foreign  port,  (5)  or  for  the  wages  of 


(2)  3  Bla.  Cora.  C9. 

(3)  Abbot,  458. 

(4)  Abbot,  134. 

(5)  Where  the  necessaries  are  furnished,  or  the  repairs 
done  during  the  course  of  the  voyage  at  sea,  or  in  a  foreigQ 
port,  the  captain  or  master  is  not  only  at  liberty  to  give 
the  person  furnishing  such  necessaries  or  doing  such  repairs, 
allien  upon  the  ship,  3  Mod.  244.  1  Ld.  Raym.  152. 
S  Ld.  Raym.  982.  3  T.  R.  267.  or  freight.  Abbot,  144.  by 
an  express  hypothecation ;  but  in  every  contract  made 
under  such  circumstances  the  maritime  law  will  implj  an 
hypothecation,  2  Ld.  Raym.  805. ;  and  the  vessel  may  be 
proceeded  against  in  the  court  of  Admiralty  without  any 
danger  of  a  prohibition  from  the  courts  of  comraoD  law. 
But  though  the  master  or  captain  of  a  ship  may  give 
others  a  specific  remedy  against  the  ship  itself  by  employ- 
ing them  to  furnish  it  with  necessaries  or  repairs  in  the 
course  of  the  voyage,  he  cannot  acquire  a  lien  on  the  ship 
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be  collected  from  several  decisions  that 
the  right  of  retainer  by  the  common  law, 

seamen  and  officers  beneath  the  raiik  of  a  captain  or 
master;  though  the  contract  for  such  wages  be  made 
on  land,  provided  it  be  in  the  usual  terms,  and  not 
by  writing  under  seal.  But  the  captain  who  has  a 
demand  for  wages,  (C)  and  the  tradesmen  who  have 
demands  for  necessaries  furnished,  or  repairs  done  to 
the  ship  (7)  in  this  country,  are  confined  to  their 
remedy  at  common  law.  And  there  do  not  appear 
to  be  any  cases  in  which  it  is  expressly  decided  that  a 
right  of  lien  exists  on  a  ship  by  the  common  law 
except  the  case  of  salvage.     For  though  in  the  case  of 


himself  fur  any  advances  he  may  make  for  the  owiiersi  or 
for  any  repairs  done  at  his  cxpence  abroad,  though  they  be 
absolutely  necessary  to  the  preservation  of  the  ship.  Hussey 
T.  Christie,  9  East  426.  13  Ves.  jun.  484.  And  it  seems  he 
has  no  lien  fornecessaries  or  repairs  done  at  home  at  his  ex- 
pence.  Doug.  979.  East  433.  But  if  he  pays  for  such  re- 
pairs after  tlie  bankruptcy  of  the  owners,  and  demand 
made  by  the  assignees,  and  after  possession  of  the  ship  has 
been  rchnquishcd  boti)  by  himself  and  the  party  furnishing; 
the  repairs  or  necessaries,  he  certainly  has  uo  hen.  Doug. 
37. 

(6)  The  indulgence  which  the  law  allows  to  all  the 
mariners  and  officers  below  the  rank  of  captain  or  master, 
of  proceeding  against  the  ship  itself  for  their  wages,  in 
the  court  of  Admiralty,  is  refused  to  the  captain  or  master, 
upon  the  ground  that  he  contracts  individually  with  the 
owners,  and  trusts  to  their  personal  credit,  and  not  to  that 
of  the  ship.  1  Ld.  Ray.n.  676,  632.  Doug.  101-  aud  see 
2  Peere  Wras.  367.  contra. 

(7)  Abbot,  134. 

c  a 
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is  not   now    confined  to  those   trades,  m 
which    there   is   an  oblioation  to  receive 

o 

Rich  V.  Coc,  Cowp.  636.  Lord  Mansfield,  in  delivering 
the  judgment  of  the  court,  lays  it  down  that  whoever 
supplies  a  ship  with  necessai-ies  has  a  treble  security ; 
1st,  the  person  of  the  master;  2d,  the  specific  ship; 
and  3d,  the  personal  security  of  the  owners :  and 
though  in  Farmer  v.  Davies;  1  T.  R.  109.  his  lordship 
repeats  the  same  doctrine ;  these  two  dicta  of  Lord 
•Mansfield  are  not  only  unsupported  as  far  as  I  can  dis- 
cover by  any  other  decisi'm  in  dictum,  except  that  of 
Lord  Kenyon  in  White  v.  Baring,  4  Esp.  R.  22. 
at  nisi  prius  (and  in  which  case  a  new  trial  was 
granted,  on  the  ground  of  a  mistake  of  the  judge 
in  point  of  law,  but  never  had  the  cause  been  settled.) 
But  the  correctness  of  them  is  doubted  by  Lord 
Kenyon  himself,  in  Westerdell  v.  Dale,  7  T.  R.  312. 
and  they  are  contradicted  by  the  tenor  of  almost  all 
the  other  decisions  upon  this  subject.  Mr.  Abbot, 
however,in  his  excellentTreatise  on  the  Law  relative  to 
Merchant  Ships  and  Seamen, though  he  does  not  allow 
the  doctrine  of  Lord  Mansfield  in  the  cases  of  Rich  v. 
Coe,  and  Farmer  v.  Davies,  to  be  law,  to  the  full  ex- 
tent it  is  tliere  laid  down,  nor  admit  that  the  law  of 
England  has  adopted  the  rule  of  the  civil  law  with 
regard  to  repairs  and  necessaries  furnished  here  in 
England ;  yet  seems  to  think,  that  a  lien  may  exist 
on  a  ship,  at  least  in  one  instance,  by  the  common 
law.  See  part  2.  chap.  III.  sect.  9.  page  135.  where  it 
is  said,  *'  a  shipwright  indeed  ivho  has  taken  a  ship 
into  his  own  possession  to  repair  it,  may  not  he  hound 
to  part  with  possession,  until  he  is  paid  for  the  re- 
pairs,  any  more  than  a  taylor  or  smith,  or  any  other 
artijicer^  in  regard  to  the  object  of  his  particular 

7 


THE    LAW    OF    LIEN.  8l 

the  goods ;  though    the    right   was   most 
probably    originally   founded    upon     that 

trade.  But  a  shipwright  who  has  once  parted  with  pos- 
session of  the  ship,or  has  worked  upon  it  without  taking- 
possession,  and  a  tradesman  who  has  provided  ropes, 
sails,  provisions,  or  other  necessaries,  are  not  by  the 
law  of  Euglaud  preferred  to  other  creditors,  nor  liave 
any  particular  lien  upon  the  ship  itself,  for  the  reco- 
very of  their  demands."  Mr.  Abljot  has  not  supplied 
us  with  any  authorities  in  support  of  the  opinion  ex- 
pressed in  the  former  part  of  the  passage  here  cited; 
nor  can  any,  I  believe,  be  adduced  which  directly  con- 
firm it.  But  from  the  reason  given  by  Lord  Ciiancel- 
lor  Hardwicke,  in  ex  parte  Shank,  1  Atk.  234.  why  the 
shipwright  in  that  case  had  no  lien  on  the  ship  for 
repairs,  namely,  because  he  had  parted  with  posses- 
sion ;  it  may  be  implied  that  his  lordship  was  of 
opinion,  that  where  the  shipwright  had  not  parted 
with  possession,  he  might  claim  a  lieru  And  if  the  rule 
laid  down  by  the  same  Lord  Chancellor,  in  the  pre- 
ceding case,  ex  parte  Deeze,  that  all  tradesmen  have 
a  particular  lien  on  goods  for  work  done  to  them  in 
the  course  of  their  respective  trades,  be  correct,  a 
shipwright  certainly  has  a  lien  upon  a  ship  for  repairs 
done  to  it  in  this  country.  But  tins  rule,  it  is  to  be 
observed,  does  not  appear  verj'  certain ;  and  in  Wil- 
kins  V.  Carmichael,  Doug.  97.  Lord  Manstield  himself 
seems  to  doubt  the  existence  of  the  carpenter's  lien 
for  repairs  done  to  the  ship.  It  may  seem  also  incon- 
sistent witli  commercial  policy,  that  the  detention  of 
a  whole  sliip  should  be  allowed  for  a  deljt  perhaps 
comparatively  trifling.  The  same  argument,  however, 
does  not  aj^plyagainsta  ship  builder's  having  alien  on 
the  ship  while  it  remains  in  his  possession, for  the  price 
of  building  it;  to  which  he  must  be  intitled  in  com- 
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obligation.  For  dyers  have  certainly  the 
option  of  receiving  or  refusing  goods  from 
any  one  who  may  send  them  for  the  pur- 
pose of  being  dyed  ;  and  yet  it  seems  to 
be  admitted,  in  the  cases  of  Kirkman  v. 
Shawcross,  6  T.  R.  14.  and  Close  v. 
Waterhouse,  cited  6  East,  593.  note  (fi), 
that  they  have  a  particular  lien  on  all  goods 
they  do  receive  for  that  purpose.  Nor 
does  there  appear  to  be  any  case  in  which 
it  is  decided,  that  taylors  are  bound  to 
accept  employment  from  any  one  that 
offers  it ;  but  whether  they  are  or  are  not 
under  such  an  obligation,  it  is  clear  that 
they  have  a  particular  lien  by  the  com- 
mon law  upon  the  cloth  placed  in  their 
hands  for  the  execution  of  the  purposes  of 
their  trade. 
By  persons  2dly.  We  are  to  enquire  in  what  cases 

not  bailees.  *^       i        -.  •  i         i    •         i     i 

a  particular  hen  may  be  clanned  by  per- 
sons who  do  not  come  under  the  denomi- 
nation of  bailees  ;  and  a  twofold  division 
may  likewise  be  made  of  this  part  of  the 
subject ;  1st,  Where  the  goods  come  into 
the  possession  of  the  party  by  finding,  and 
he  has  been  at  some  trouble  or  expence 
about  them.  And,  2d,  Where  the  goods 
have  been  taken  possession  of  under  some 

in  on  with  other  vendors  of  goods.  See  post.  Lien  of 
Vendor,  and  Daniel  v.  Russell,  13  Ves,  jun,  393. 
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legal  right,    and  cxpence    necessarily  in- 
curred for  their  preservation. 

As  to  the  first  division,  wherever   any  where  the 

,  ^    1  .  11  •  goods  come 

one  has,  at  ins  own  labour,  ris(|ue,  or  ex- •;,[„  thepos. 
pence,  preserved  the  property  of  another  pa^uda'imiul 
from  loss  al  sca^  when  the  owner,  or  those  *|'-''*^'^ ''^ 

finding. 

entrusted  with  the  care  of  it,  had  aban- 
doned, or  were  no  longer  able  to  protect  it,  - 
he  is  entitled  by  the  common  law  to  retain 
the  property  saved,  till  a  just  compensation 
to  him  for  the  trouble,  peril  or  expence, 
he  may  have  incurred,  (h)     The  principles 

{h)  Hartford  v.  Jones,  1  Ld.  Raym.  393.  Abbot  on 
Ship,  383  ;  and  see  Hamilton  v.  Davis,  -j  Burr.  2732. 
Baring  V.  Day,  8  East.  57.  This  right  of  lien  for  salvage 
appears  to  have  been  also  recognized  ]»y  the  statutes 
which  have  at  different  periods  been  passed  respecting 
wrecks  and  salvage.  The  27  Ed.  3.  stat.  2.  c.  13. 
provides,  that  goods  cast  away,  and  not  coming  under 
the  denomination  of  wrecks,  shall  be  delivered  up  by 
the  salvers  to  tlie  owner  ;  the  latter  paying  the  former  a 
proper  (otnpensatioii  for  their  trouble.  Bat  the  most 
important  provisions  with  relation  to  this  subject  are, 
12  Ann.  Stat.  2.  c.  18.  26  Geo.  2.  c.  19.  s.  5.  48  Geo.  3. 
c.  130.  s.  21.  and  49  Geo.  3.  c.  122.  s.  32.  for 
wherever  the  assistance  is  given,and  thesalvage  eflected, 
in  consequence  of  an  application  by  the  niasler  or 
chief  officer  to  any  of  the  public  ofiicers  appointed  by 
these  statutes  for  the  purpose  of  affording  such  assist- 
ance, the  salvors  acting  under  such  officers  can- 
not claim  any  lit-a  or  right  of  detaining  the  property 
by  the  connnon  law,  but  must  resort  to  the  remedy 
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upon  which  this  privilege  is  allowed,  are 
those  of  public  policy,  and  commercial 
necessity ;  but  it  is  confined  to  cases  in 
which  the  property  is  saved  from  loss  at  sea: 
for  if  every  man  who  finds  the  property  of 
another,  which  happens  to  have  been  lost 
or  mislaid,  and  voluntarily  puts  himself  to 

afforded  by  those  statutes  on  such  occasions.  And 
whenever  an  adjustment  of  the  salvage  has  been  made 
according-  to  the  provisions  of  those  statutes,  and  the 
sum  awarded  tendered,  no  lien  can  be  claimed  for  any 
further  salvage.The  12  Ann.  stat.2.c.  18.it  should  be  ob- 
served, extended  only  to  cases  where  the  services  of  the 
salvor  are  compelled  by  virtue  of  its  provisions  through 
the  medium  of  the  public  officers  therein  named;  and  in 
the  case  of  Baring  v.  Day,  S  East.  57.  where  the  ap- 
plication for  assistance  was  made  by  the  commanding 
officer  of  the  stranded  vessel,  not  to  the  custom-house 
officer,  but  to  a  stranger,  and  the  salvage  was  effected 
by  his  means,  under  the  inspection,  indeed,  of  two 
officers  of  the  customs,  but  without  their  taking  any 
part  in  it,  except  so  far  as  was  necessary  to  secure  the 
duties  due  to  the  crown  ;  it  was  decided  to  be  a  case 
not  within  the  intent  of  the  statute.  And  tl:e  26  Geo. 
3.  c.  19.  s.  5.  applies  only  to  the  cases  of  voluntary 
salvors^  to  which  it  extends  the  regu.ations  of  the  12 
Ann.  St.  "-2.  c.  18,  as  to  the  mode  of  adjusting  and  re- 
covering the  quantum  of  salvage.  But  by  48  Geo.  3. 
c.  139.  s.  21.  and  by  49  Geo.  3.  c.  122.  s.  32.  the 
same  regulations  are  extended  to  the  cases  of  persons 
acting  under  the  authority  of  the  owners  and  com- 
manders of  the  ships  saved  ;  and  further  provisions  are 
made  with  respect  to  the  mode  of  adjusting  the  salvage. 
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some  trouble  or  expence  to  preserve  the 
thing,  and  to  find  out  the  owner,  were  to 
have  a  lien  upon  it  for  the  casual,  fluctuat- 
ing, and  uncertain  amount,  which  he  might 
reasonably  deserve  to  have,  great  incon- 
venience would  ensue.  The  owners  of 
some  kinds  of  property  would  have  not 
only  the  common  accidents  from  the  care- 
lessness of  their  servants  to  guard  against, 
but  also  the  wilful  attempts  of  ill-designing 
people  to  turn  such  property  loose,  in  order 
that  they  might  be  paid  for  the  finding  it. 
And  even  where  the  property  had  been 
redly  lost,  the  owners  in  seeking  to  recover 
it  irom  the  finder  in  an  action  of  trover, 
would  be  placed  in  a  very  aukward  situa- 
tion, if  they  were  obliged  at  their  peril  to 
make  a  tender  of  a  sufficient  recompence, 
before  they  brought  the  action  ;  for  such 
Owners  must  alwa}^^s  pay  too  much,  because 
they  can  have  no  means  of  knowing  exactly 
how  much  will  be  considered  sufficient. 
And  though  there  are  cases,  in  which  it  is 
necessary  that  the  owner  of  the  property 
should  submit  to  this  inconvenience,  it 
is  more  fit,  in  general,  that  he  who  claims 
the  reward,  should  take  upon  himself  the 
burden  of  proving  the  natureof  the  service 
he  has  performed,  and  the  quantum  of  the 
recompence  which  he  demands  ;  instead  of 
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throwing  it  upon  the  owner  to  estimate  it 
for  him,  at  the  hazard  of  being  nonsuited 
in  an  action  of  trover.  For  these  reasons 
in  every  case  (excepting  that  of  the  salvage 
of  goods  at  sea)  in  which  the  finder  of 
property  lost  has  claimed  a  lien  upon  it 
for  the  expence  or  trouble  he  has  voluntarily 
incurred  about  it,  the  claim  has  been  dis- 
allowed, and  the  owner  has  recovered  with- 
out satisfying  it,  (i) 
Where  the  Sdly.  With  respect  to  the  second  divi- 

goods  are  .  /-     i  •      i         i 

taken  posses-  S)on  of  this  head  ;  where  the  goods  have 

sion  of  tinder  t  ,    i  ■  n  i  i         i 

some  lec^al      been  taken  possession  oi  under  some  legal 
"»  *'  right,  and  expence  necessarily  incurred  for 

their  preservation ;  only  two  cases  appear 
to  have  occurred  which  may  be  properly 
classed  under  it.  These  are  where  the 
lord  of  a  manor  seized  a  beast  as  an  estray, 
and  was  at  the  expence  of  keeping  it  for 
some  time  after  he  had  proclaimed  it ;  and 
the  owner,  within  a  year  and  a  day  after 
the  proclamation,  came  and  demanded  it, 
-  and  upon  the  lord  refusing  to  deliver  it, 
brought  trover,  without  having  first  ten- 
dered a  satisfaction  for  the  keeping  of  it,  {k) 

{i)  Nicholson  v.  Chapman,  2  H.  Bla.  254.  Binstead 
V.  Buck,  2  Bla.  R.  1117. 

(A:)  Taylor  v.  James,  2  Rol.  Ab.  92.  (m.)  pi.  -3.  Bac. 
Ah.  Trover.    Bui.  N.  P.  45.  S.  C.     But  accord mg  to 
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Ibr  want  of  which  it  was  holden  that  the 
action  would  not  lie.  And  where  an 
horse  was  distrained,  to  compel  an  appear- 
ance in  an  liundrcd  court  •  and  it  was  de- 
termined, that,  after  appearance,  the 
plaintiir  could  not  justify  detaining  the 
horse  until  his  keep  was  paid  for.  (/) 

Sdiy.  As  to  the  cases  in  which  a  parti-  Rj  express 
cular  lien  may  exist  by  express  contract. 
This  right  may  be  created  in  any  case, 
where  the  parties  chuse  expressly  to  stipu- 
late for  it,  [in]  which  is  generally,  either 
where  goods  are  placed  in  the  hands  of  a 
person  for  the  execution  of  some  particu- 
lar purpose  upon  them,  with  an  express 
contract  that  they  shall  be  considered  as  a 
pledge  for  the  labour  or  ex  pence  the  exe- 
cution of  that  purpose  may  occasion  ;  or 
where  property  is  merely  pawned  or  deli- 
vered for  bare  custody  to  another  for  the 

the  decision  of  Henley  v.  Welch,  Salk.  C8G.  11  Mod. 
89.  S.C  unless  the  lord  makes  a  demand  of  certain 
amends,  a  general  tender  of  amends  will  be  sufficient. 
A  distinction  being  there  made  between  the  case  of  an 
owner  of  an  estray,  and  that  of  an  owner  of  cattle  da- 
mag-e  feasant,the  latter  being  considered  a  wrong-doer, 
and  the  <brmer  not  so. 

(/)  I.enton  v.  Cook,  II.  9  Geo.  2.     Bui.  N.  P.  45. 

(/m)  Chapman  v.  Allen,  Cro.  Car.  271.      And  see 
Kirknian  v.  Shaw  cross,  G  T.  R.  14. 
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sole  purpose  of  being  a  security  for  a  loan 
made  to  the  owner  on  the  credit  of  it. 
Through  iier-      3dly.  Are  to  be  considered  the  cases  in 

sons  to  \vhoin  "^  . 

the  property  whicli  a   particular  lien  may  be  acquired 

does  not  be      ,  ,  ,  , 

long:,  as  ser-  through  pcrsons  to  whom  the  property  on 
Tanis,  &c.  ^vi^ich  it  is  claimed  does  not  belong,  as  ser- 
vants, &c.  Particular  liens  may  be  derived 
through  the  acts  of  servants  or  agents  act- 
ing within  the  scope  of  their  employments. 
As,  if  a  servant  deliver  cloth  to  a  taylor 
to  make  his  master's  liveries ;  the  taylor 
will  have  a  lien  upon  the  cloth  for  the 
value  of  the  work  done  upon  it.  (w)  And 
wherever  a  person,  who  delivers  property 
which  does  not  belong  to  him  to  another 
for  the  execution  of  the  purposes  of  the 
other's  trade  upon  it,  is  invested  by  the 
owner  with  the  right  or  authority  to  dis- 
pose of  the  property  in  that  way,  the  per- 
son to  whom  it  is  delivered  shall  not  be 
defeated  of  the  particular  lien  which  the 
common  law  allows  him  for  the  trouble  or 
expence  he  may  have  incurred  about  that 
property,  by  the  owner's  coming  forward 
and  claiming  it.  (o)     Where,  too,  a  person 

(rt)  Per  Lord  Ellenborough,delivering  the  opinion  of 
the  court,  in  Hussey  v.  Christie,  9  East.  433. 

{<))  Richardson  v.  Goss,  3  Bos.  &  Pul.  119.  Pultney 
V.  Keymer,  3  Esp.  182.  D.     Grose,  J.  deliverin;?  the 
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in  whose  hands  the  property  of  another  is 
placed  for  the  execution  of  the  purposes 
of  his  trade  upon  it,  by  an  agent  who  has 
a  power  from  the  owner  of  disposing  of 
it  for  those  purposes,  but  none  of  raising 
money  upon  the  credit  of  it,  advances 
money  or  gives  acceptance  on  the  credit  of 
that  property  to  the  agent,  and  is  ignorant, 
at  the  time  of  the  receipt  of  it,  that  the  latter 
is  not  the  real  owner ;  he  may  retain  it 
against  the  real  owner,  until  he  is  paid  the 
money  so  advanced,  or  indemnified  against 
the  liability  to  which  he  has  so  subjected 
himself.  (/?) 

And  if  a  person  advances  money,  or 
gives  acceptances  upon  the  faith  for  con- 
signment of  goods  to  him  for  the  execution 
of  the  purposes  of  his  trade  vipon  them ; 
but  before  the  goods  arrive  in  his  hands, 
the  property  in  them  is  transferred  from 
the  consignor  to  a  third  person,  who  is  not 
able  to  countermand  them  before  they 
come  into  the  possession  of  the  consignee, 
it  seems  that  the  latter  may  retain  them 
against  such  third  person,  for  any  sum  he 
may  have  advanced,  or  for  which  he  may 

judgment  of  the  court,  in  Hammond  v.  Barclay,  2  East. 
'227;  and  see  post,  Lien  of  Insurance  Broker,  note, 
(p)  Ante,  note  (o). 
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have  made  himself  liable  upon  the  credit 
of  them,  as  well  as  for  the  expence  or 
trouble  he  may  have  incurred  in  the  exe- 
cution of  the  purposes  of  his  trade  upon 
them,  {q) 

iq)  Richardson  v.  Goss,  3  Bos.  &  Pul.  119. 
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CHAP.  III. 

In  what  Cases  a  general  Lien   may  he  ac- 
quired. 

1st,  By  the  general  Usage  of  Trade. 

Qd,  By  the  particular  Usage  of  the  Parties. 

3d,  By  express  Agreement. 

\t1i,   Through  Persons  to  ichom  the  Property 

on  which  the  Lien  is  claimed,  does  not  be- 

long,  as  servants,  Sfc. 

The  right  to  a  general  lien  can  exist  only 
by  the  general  usage  of  trade,  by  the  par- 
ticular usage  of  the  parties,  or  by  express 
agreement.  1st,  With  respect  to  the  cases  By  the  gene- 
in  which  a  general  lien  may  be  acquired  by  Jrade!^^^ 
the  general  usage  of  trade :  that  usage  is 
presumed  to  have  been  founded  on  con- 
tracts repeated  so  frequently,  and  so  noto- 
rious, that  every  body  must  be  considered 
as  bound  to  take  notice  of  it.  (a)  And  it 
is  clear,  that  an  usage  of  any  trade,  for  the 
.persons  who  carry  it  on,  to  have  a  lien  for 
their  general  balance,  so  general,  uniform, 
and  frequent,  as  to  warrant  an  inference, 
that  the  party,  against  whom  the  right  is 
claimed,  had  knowledge  of  it,  and   con- 

(a)  Per  Rooke,  J.  OpptJiiheiiu  v.  Russel,  3  Bos,  and 
Pul.  50. 
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tracted  with  reference  to  it,  will  be  suffi- 
cient to  establish  such  a  lien,  (a)  But  as 
general  liens  are  considered  contrary  to  the 
policy  of  the  common  law,  and  to  public 
convenience,  and  an  infringement  upon 
the  system  of  the  bankrupt  laws,  (the 
object  of  which  is,  to  distribute  the  debtor's 
estate  proportionally  amongst  all  the  cre- 
ditors :)  to  establish  a  claim  to  such  a  lien 
upon  the  ground  of  the  general  usage  of 
orwy  trade,  strong  evidence  would  be  requi- 
red of  the  frequency  and  notoriety  of  the 
usage.      And  in  cases    where    the  party 

(a)  It  seems,  that  the  lieu  for  a  geixeral  balance, 
which  the  usage  of  certain  trades  entitles  those  who 
exercise  them  to  claim,  is  generally  confined  to  such 
general  balance  as  arises  from  work  done  in  the  course 
of  those  trades  ;  and  does  not  extend  to  money  lent, 
as  any  collateral  matter.  But  from  tiie  case,  exparte 
Deeze,  1  Atk.  228.  wliere  the  general  balance  of  a 
packer  was  allowed  to  extend  to  money  lent  upon  a 
note,  on  evidence  that  it  was  usual  for  packers  to  lend 
money  to  clothiers,  and  for  the  cloths  to  be  a  pledge, 
not  only  for  the  packing  work  done,  but  for  the  loan 
of  money.  It  may  appear,  that  a  lien  for  a  general 
balance,  not  arising  from  work  done  or  expence  incur- 
red in  tlie  course  of  the  trade,  but  from  matters  foreign 
to  it,  might  be  established  by  usage.  It  should,  how- 
ever, be  observed,  that  a  packer  is  considered  to  be 
in  the  nature  of  a  factor ;  Green  v.  Farmer,  1  Bla. 
Jlep.  651.  and  that  it  is  a  part  of  a  factor's  business  to 
advance  money  to  his  employers. 
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claiming  the  lien  is,  from  the  nature  of  his 
trade,  under  a  legal  obligation  to  accept  em- 
ployment from  any  one  who  offers  it,  and 
for  that  reason,  has  a  right  to  a  particular 
lien  upon  property  entrusted  to  him  in  the 
course  of  his  trade  ;  the  evidence  of  any 
usage  for  the  extension  of  that  lien  to  a 
lien  for  his  general  balance,  ought  to  be 
proved  by  still  stronger  evidence  than  is 
necessary  in  cases  where  no  such  obliga- 
tion exists.  For  in  the  latter  cases,  though 
the  introduction  of  general  liens  may  be 
against  the  public  convenience,  and  con- 
trary to  the  spirit  of  the  bankrupt  laws  ;  it 
does  not  directly  infringe  upon  the  common 
law-right  of  the  subject.  Cut  in  the  for- 
mer, the  tradesman  alters  his  situation, 
by  encroaching  upon  the  right  which  every 
subject  possesses,  of  compelling  him  to 
receive  goods  for  the  purposes  of  his  trade, 
without  annexing  any  condition  for  a 
general  lien,  and  which  right  the  subject 
cannot  be  presumed  to  have  given  up  but 
upon  very  strong  evidence,  (c)  Accord- 
ingly, where  a  common  carrier  attempted 
to  set  up  a  lien  for  his  general  balance, 
upon  proof  of  one  instuiceof  the  exercise 
of  the  right  by  a  person  engaged  in  the 

(c)  Kirkman  v.  Shawcross,  6T.  R.  14;  Oppenheim 
v.  Rusgel,  3  Bos,  andPul.  42. 

P 
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same  trade,  so  far  back  as  thirty  years, 
accompanied  by  many  other  instances, 
but  which  were  either  attended  by  circum- 
stances which  might  have  rendered  it  not 
worth  the  parties  while,  against  whom 
they  were  exercised,  to  dispute  the  claim, 
or  had  taken  place  within  a  recent  period, 
and  were  not  brought  home  to  the  know- 
ledge of  the  person  against  whom  the  lien, 
in  the  present  instance,  was  claimed.  The 
jury  having  negatived  the  usage  upon  this 
evidence,  the  court  refused  to  grant  a  new 
trial,  {d) 

But  when  a  general  lien  has  been  fre- 
quently proved,  and  allowed  to  exist  by 
the  usage  of  any  particular  trade,  the 
courts  will  not  permit  the  right  to  be 
afterwards  disputed,  (e)  It  is  therefore, 
now  unquestionable,  that  factors,  packers, 
wharfingers,  calico  printers,  and  in  one 
place,  fullers,  have,  by  the  custom  of 
their  respective  trades,  a  liea  upon  the 
property  of  their  employers  entrusted  to 
them  ic  the  course  of  their  trade,  not  only 
for  debts  arising  in  the  execution  of  the 
purpose  for  which  the  property  was  deli- 
vered,   but  for  any  general  balance    due 

id)  Rushforth  v.  Hadfield,  6  East.  519.  7  East.  224b 
(e)  Naylor  v.  Mangles,  1  Esp.  R.  109,     Spears  v. 
Hartley,  S  Esp.  R.  81. 
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from  their  employers  in  the  course  of  their  ' 
trade.  Jt  is  likewise  clearly  established, 
that  insurance  brokers  have  a  lien  upon  all 
policies,  and  ])ankers  upon  all  paper  secu- 
rities, and  attorn ies  upon  all  papers  in 
their  possession  belonging  to  their  employ- 
ers, for  the  general  balance  of  their  ac- 
coun\«!.    (/) 

On  the  other  hand,  it  is  clearly  settled, 
that  millers  and  dyers  (f')  have  no  lien  for 
their  general  balance  by  the  customs  of 
their  respective  trades.  But  it  has  not  yet 
been  generally  found  (tliough  in  on;^  par- 
ticular instance  it  was  so  determined)  that 
carriers  have  no  such  lien.  (A) 

2dly,  With  respect  to  the  cases  in  which  By  the  parii- 

,  ,.  ,  ,    .  ,   ,  ,  ciilar  usaiie  of 

a  general  lien  may  be  claimed  by  tne  par- ihe^)ariics. 
ticular  usage  of  the  parties.  It  is  open  to 
aiiy  person  to  establish  his  claim  to  a  lien 
for  his  general  balance,  upon  the  ground  of 
particular  usage,  or  previous  mode  of  deal- 
ing between  him  and  the  party  from  whom 
he  claims  it.  And  proof  of  their  having 
before  dealt  upon- the  footing  of  such  a 
lien  will  be  presumptive  evidence,  that 
they    continued    to   deal    upon  the   same 

(/)  See  post,  the  liens  of  those  several  characters. 
(g)  See  post,  liens  of  millers  and  dyers. 
(A)  Jud<^mentof  Lawrence,J,  Rushforthv,  Hadfield, 
7  East.  230. 

D    2 
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terms/(/)  The  circumstance  ofaperson^s 
procuring  a  loan  from  another  who  is  already 
in  possession  of  some  of  the  former's  pro- 
perty, asa  security  for  a  prior  loan,  seems  to 
be  evidence  that  the  parties  intended  that 
the  property  should  be  a  pledge  for  the 
whole  debt,  {k) 

By  express  Sdlv.  As  to  the  cases  in    which  a  sre- 

agreeraent.  -^  ^ 

neral  lien   may    be   acquired   by   express 

agreement.  Any  person,  whatever  maybe 
the  description  of  the  trade  or  occupation 
he  exercises,  may  acquire  a  lien  for  his 
general  balance,  by  an  agreement  which 
has  the  express  assent  of  the  customed 
from  whom  he  claims  it.  And  if  a  number 
•  of  tradesmen,  not  compellable  hy  law  to  re- 
ceive  goods  for  the  purposes  of  their  trade  ^ 
enter  into  an  agreement  among  themselves 
not  to  receive  any  goods  to  be  manufac- 
tured in  the  course  of  their  trade,  unless 
upon  condition  that  they  shall  have  a  lien 
upon  such  goods,,  not  only  for  the  debts 
accruing  from  the  work  performed  upon 
those  particular  goods,  but  also  for  any 
general  balance  which  maybe  due  to  them 
for  work  of  the  same  kind  performed  upon 

(i)  Downman  v.  Matthews,  Prec.  Cha.  580.  cited  ex- 
parte  Ockenden,  1  Atk.  235.  Per  Grose,  J.Kirkman  v. 
Shawcross,  C  T.  R.  19. 

(A)  Demainbray  v.  Metcalf,  2  Vern.  C91, 698, 
I 
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Other  goods,  which  have  been  already  de- 
livered out  of  their  possession,  such  agree- 
ment is  good  in  law,  and  obligatory  upon 
any  person  who,  after  notice  of  it,  delivers 
goods  to  either  of  these  tradesmen  for  the 
execution  of  the  purposes  of  his  trade 
upon  them.  (/) 

So  likewise  any  individual  who  exer- 
cises a  trade,  in  which  he  has  the  option  of 
either  accepting  or  refusing'  employment 
from  any  one  who  offers  it,  may  by  publish- 
ing an  express  declaration  that  he  will  not 
receive  any  property  for  the  purposes  of 
his  trade,  but  upon  condition  that  he  shall 
have  a  lien  upon  it  for  the  general  balance 
of  his  account,  acquire  a  right  to  such 
lien  against  any  employer,  whom  he  can 
prove  to  have  had  previous  notice  of  that 
declaration,  (m) 

But  in  cases  where  the  tradesman  is 
from  the  nature  of  his  trade  under  an  obli- 
gation to  accept  employment  at  all  events, 
he  cannot,  it  seems,  impose  a  condition 
that  he  shall  have  a  lien  for  his  general 
balance  upon  his  customers  by  declara- 
tions or  notices  of  this  nature,  or  acquire 

(/)  Kirkinan  v,  Shawcross,  G  T.R.  14.  and  see  Op- 
peuhoiin  v.  Husscl,  3  Bus.  and  Pul.  42. 

[m)  See  judgments  ot'Ld.  Kenyon,  Cli.  J.  and  Law- 
rence, J,   Kiikiuan  v.  Shawcross,  C  T,  R,  14, 
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that  right  by  any  agreement  which  has 
not  the  express  assent  of  the  party  against 
whomheclaimsit,  Andtherefore  it  appears, 
that  neither  common  carriers,  inn -keepers 
or  farriers,  can  claim  a  lien  for  their  ge- 
neral balances  in  consequence  of  notices 
given  by  hem,  'hey  will  not  receive  goods 
without  a  general  lien,  [n) 
Throiiffh  ppr.  4thly.  It  remains  to  be  inquired,  in 
sons  to  whom  ^^jat  cases  a  "-eneral  lien  may  be  acquired 

the  property  o  j  ^ 

does  i»ot  he-    through  persons  to  whom  the  property  on 

lon^,  as  set-  111  i     1  j 

vants,  &c.  which  it  is  claimed,  does  not  belong  ;  ana 
it  is  clear,  that  general  as  well  s  parti- 
cular liens  may  be  acquired  on  property  by 
the  receipt  of  it  from  servants  or  agents  of 
the  owner,  acting  within  the  scope  of 
the^r employments,   {o) 

(n)  See  cases  cited  note  (/). 

(o)  See  post,  lien  of  insurance  broker,  cases  collected 
in  notis. 
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CHAP.  IV. 

In  what   cases  Liens,  cannot  be   acquired. 

\st,  In  what  cases  no  (general  Lien  can  be  aC' 
quired,  though  a  particular  Lien  mai/esisi. 

2</,  In  what  cases  no  sort  of  Lien  can  be  ac- 
quired. 

In  what  cases  no  general  Lien  can  be  ac- 
quired, though  a  particular  Lien  may  exist. 

I.  Ay  HERE  a  person  in  pursuance  of  the 
directions  and  authority  of  the  owner  of 
property,  delivers  it  to  a  tradesman  for  the 
execution  of  the  purposes  of  his  trade 
upon  it,  the  tradesman  to  whom  it  is  so 
delivered,  shall  not  have  any  lien  upon  it 
against  the  owner  for  a  general  balance 
due  to  him  from  the  person  who  delivered 
it  on  the  latter's  own  account,  if  the 
tradesman  was  informed,  at  the  time  he 
received  the  property,  that  it  did  not  be- 
long to  such  person.   («)     In   conformity 

(u)   Muans  V.  Henderson,  1  East,  335.  Man  v.  Shiff 
ner,  2  East,   523.    Snook  v.  Davidson,   2  Camp.  218. 
Upon  this   principle   in    the  case  of  Ciood    v.   Jones, 
Veake's  C.  N.  P.  17G  ;  where  the  plaintiti' being  a  gra- 
zier in  the  country,  employed  a  salesman  to  sell  some 
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to  this  rule  it  has  been  decided  that  a 
carrier,  who  by  the  usag  of  his  trade  is 
to  be  paid  for  the  carriage  of  goods  by 
the  consionorp,  has  no  riuht  to  retain 
them  against  the  consignee  for  a  general 
balance  due  to  him  from  the  consignor, 
for  the  carriage  of  other  gof  di  (f  the  same 
sort :  for  the  goods  became  the  property 
of  the  consignee  from  the  mcment  of  the 
delivery  to  tiie  carrier,  and  therefore  could 
not  be  liable  under  any  agreement  be- 
tween the  latter  and  a  third  person,  (bj 
Aiid  if    the    owner    of    good      consigns 

cxen  for  him  in  Smithfield  market,  and  the  salesman 
employed  the  defendant  as  his  book-keeper,  who 
acted  in  that  capacity  for  several  others,  and  whose 
business  appeared  to  be  to  receive  the  money  from  the 
purchaser,  and  to  keep  an  account  of  the  beasts  sold, 
distinguishing  v/h:it  eich.  beast  sold  for,  and  to  whom 
it  belonged,  and  to  pay  the  money  over  to  the  respec- 
tive owners,  upon  receiving  an  order  to  that  effect 
from  the  salesman.  It  was  decided,  that  the  defend- 
ant could  not  retain  the  money  for  the  plaintiff's 
oxen  from  him,  on  the  ground  of  a  balance  due  from 
the  salesman  to  the  defendant.  Upon  the  same  princi- 
ple too,  in  the  case  of  Grey  v.  Cockerill,  2  Atk.  114, 
it  was  determined,  that  a  clerk  in  court  who  lends 
money  to  a  solicitor  to  carry  on  a  cause,  is  not  entitled 
on  that  account  to  detain  the  client's  papers  as  a  pledge. 
The  decision  of  Lanyon  v.  Blanchard,  2  Camp.  507. 
seems  to  carry  this  [irinciple  still  further  ;  see  post* 
lien  of  insurance  broker,  notis. 

(6)  Butler  v.  Woolcott,  2  N.  R.  G4. 
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them  to  a  tradesman  for  the  execution  of 
the  purposes  of  his  trade  upon  them,  but 
before    they    arrive  in   the    hands    of  the 
tradesman  the  property  is  transferred  by  the 
owner  to  a  third  person,  who  is  not  able 
to  countermand  them,  till    after   they    are 
come  into  the  possession  of  the  tradesman, 
the  latter  cannot  retain  them  against  such 
third  person, for  a  gencralbalanceducto  him 
from  the  consignor,  in  other  accounts  :  ac- 
cordingly,   where  a  contract  for  the  sale  of 
goods    was  rescinded,   and    the    property 
retransferred  from  the  vendee  to   the  ven- 
dor, while  the    goods    were    in    transitu* 
but    before  they  could  be  stopped  by  the 
vendor,     were  delivered   at  a   w  harf  and 
received  by  the  wharfinger  pursuant  to  an 
order  which  the  vendee  had  given   before 
the  contract  was  rescinded,  and  not  coun- 
termai  ded  ;  afterwards,    it   not   appearing 
that  the  wharfinger   had  advanced  money, 
or  accepted  bills   for  the    vendee   on  tlie 
credit  of  the  consignment  of  the  goods  to 
hi;n,  it  was  determined   that  he  could  not 
retain  them  against   i he  vendor  for    a  ge- 
neral balanc  ^  due  to  him  from  the  vendee, 
but  only  for  the   charges  or  expcnces    in- 
cident to  those  particular  goods,  (c) 

[c]  Richardson  v.  Goss,3Bos.  and  Pul.  11  J). 
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2.  No    claim    to    a     general   lien  can 
be    maintained,    where  it  would    contra- 
vene or  interfere  with    the  prior  common 
law   right   of  another,  not  claiming  under 
the  person    from  whom  the    right    to  the 
V  general  lien  isderived.  Thus  the  right  of  the 
consignor  of  goods   to  stop  them  in  tran- , 
situ  upon  the  insolvency  of  the  consignee, 
being  considered    a   common    law    right, 
and  therefore    paramount    to  that  of   the 
carrier  to  retain    for    his    general  balance, 
which  can  be   founded   only   on    special 
custom  ;  it  has   been  determined,  t<hat  an 
usage  for  a  carrier  to   retain  goods  for  the 
general   balance  of  account  between    him 
and   the  consignee,    cannot    in    any  case 
affect  the    consignor's    right    to    stop  the 
goods  in   transitu  ;  which    the  latter  may 
exercise  at  any  time,  before  the  consignee 
has  acquired  complete  dominion  over  the 
goods,  upon  paying  the  carrier  for  the  car- 
riage only  of  those  particular  goods,  (o) 

2.  /;*  ■what  cases  no  sort  of  lien  can  he 
acquired. 

1 .  In  cases  in  tchich  the  disahiliti/ 
arises  in  the  conduct  of  the  party  claimi?ig 
the  hen.,  2.  Cases  in  ichich  the  disabi- 
lity arises  from  the  want  of  power  to 
dispose    of  the  property  in   which  the   lien 

[o]  Op^enheim  v.  Russel,  3 Bos.  &  Pul.  42. 
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is  claimed  in  the  parti/  who  gives  posseS' 
sion  of  it.  3.  Where  possession  is  not 
sufficitntlij  gire7i  to  the  parti/  claiming  the 
lie  ft  of  llic  proper  ti/  on  which  it  is  claim- 
ed. 

Cases  in  which  the  (Usability  arises  in  the 
tonduci  of  the  ^irtif  claiming  the  lien. 

1.  '1  liL-  livv  will  not  safTer  a  lien  to  be 
acquired  in  any  case  by  the  wrongful  act 
of  the  party  claiming  it.  And,  therefore, 
where  one  per>.on  pays  the  freight  or  other 
charges  of  goods  belonging  to  another,  in 
order  to  obtain  wrongful  possession  of  them, 
he  cannot  detain  them  against  the  right 
owner  till  he  is  indemnified  for  those  ex- 
pences.   (c) 

2.  No  lien  can  be  acquired  by  the 
misrepresentation  of  the  pirty  claiming 
it,  and  if  any  one  obtains  possession 
of  another's  property  by  such  means,  he 
cannot  retain  it  against  the  owner,  althou2:h 
under  the  circumstances,  he  would  have 
bad  a  lion  upon  it,  if  he  had  gained  the 
possession  of  it  fairly.  (  /)  But  though  a 
lien  cannot  be  created  in  the  first  instance 
by  misrepresentation,  yet  haviuix  heeii 
once  fairly  acquired,  and  lost  by  the  pos- 

(e)  Lemprlere  v.  Pasle)%  2  T.  R.  485. 
{/)  Madden  v.  Kempstor,  1  Carapb.  12. 
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session  being  afterwards  relinquished,  it 
may,  under  some  circumstances,be  revived 
by  regaining  possession  of  the  property  on 
whicii  it  existed,  even  under  a  false  pre« 
tence.   (g) 

3.  A  iien  cannot  be  acquired  by  the 
voluntary  and  unauthorized  act  of  the  party 
claiming  it.  And  therefore  if  a  man,  hav- 
ing the  goods  of  another  in  his  possession, 
voluntarily,  and  without  any  authority 
from  the  owner  for  so  doing,  defra3^3  any 
charges,  or  is  at  any  expence  or  trouble 
concerning  them,  he  cannot  on  that  account 
retain  them  against  the  owner.  (/<)  And  this 

{g)  Whitehead  v.  Vau^han,  Cooke's  B.  L.  566. 

[h)  Stone  v.  Lingwood,  1  Str.  651.  The  facts  of 
tliis  case  were  these :  the  plaintiff,  being  the  niaster  of 
&  ship,  had  brought  home  a  small  quantity  of  ele- 
phants' teeth  on  his  own  account,  and  a  large  parcel 
on  the  account  of  the  defendant,  who  was  the  owner  of 
the  ship.  The  defendant  entered  both  parcels  at  the 
cwstom-house,  and  paid  the  duty  for  thetn  both,  and 
hfyih  were  delivered  to  him.  Tpon  his  refusing  to  de- 
liver to  the  plaintiff  his  parcel,  an  action  of  trover  was 
brought  by  the  latter  ;  and  the  question  was,  whether 
the  plaintilT,  having  neither  paid  nor  tendered  his  part 
of  the  duty,  could  siipport  the  action?  And  it  was. 
ruled,  he  could.  And  by  Eyre,  C.  J.  the  defendant, 
had  no  light  to  detain  the  plaintiff's  parcel,  notwith- 
strsnding  the  money  paid  by  him  as  a  duty  for  it,  was 
t'.etther  paid  nor  tendered  to  him,  because  he  might 
have  brought  an  action  for  the  money,  or  then  have 
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rule  holds,  (except  in  cases  where  the  pro- 
perty is  saved  from  loss  at  sea^  though  the 
possession  of  the  property  be  taken,  and 
the  trouble  or  cxpence  incurred  about  it, 
for  the  purpose  of  preserving  it  for  the 
owner,  where  it  has  been  lost  by  him. 
Thus  where  in  trover  for  a  dog,  tlie  defend- 
ant  justified  the    detaining    him   on    the 

|:;iven  evidence  of  the  money  paid,  when  It  might  liave 
been  deducted  o\it  of  the  plaintift's  damages.  And  the 
reporter  adds,  that  the  latter  was  done.  Both  the  rea- 
sons assigned  here  by  C.  J.  Eyre,  as  the  ground  of  the 
decision  are  clearly  insufficient,  for  it  is  unquestionable 
that  a  lien  exists  in  many  cases,  where  an  action  might 
be  maintained  for  the  same  debt.  A  carrier,  who  has 
undoubtedly  a  right  to  detain  goods,  unless  the  money 
due  for  the  carriage  of  them  is  paid  or  tendered,  may 
waive  this  right,  and  bring  an  action  for  the  money. 
And  if  an  action  of  trover  be  brought  against  him  for 
refusing  to  deliver  tlie  goods,  the  money  due  for  the 
carriage  of  them  may  be  deducted  otit  of  the  plaintiff's 
damages.  In  the  argument  of  Green  v.  Farmer,  4  Burr. 
2218,  Lord  Man':field  declares  the  decision  itself  not  to 
be  law.  But  though  the  reasons  alleged  as  its  founda- 
tion are  clearly  insufficient,  the  decision  itself  does  not 
appear  to  have  been  questioned  in  any  other  instance  ; 
and  in  principle  it  appears  to  be  strongly  supported  by 
the  rules  laid  down  in  the  late  decisions  of  Exall  v. 
PartridgL',  8  T.  U.  310,  and  Child  v.  Morley,  8  T.  R. 
610,  with  regard  to  voluntary  payments  :  in  which  it 
is  fully  admitted  that  no  action  can  be  maintained  ior 
money  paid  on  behalf  of  another,  voluntarily  and  with- 
out his  auUiorit}-, 


46  THE    LAW    OF    LIEN. 

ground  that  the  dog  had  strayed  casually 
to  his  house,  and  he  had  kept  him  there 
for  the  space   of  twenty   weeks,  and  de- 
manded  the  expence  of   his   keep  ;    on  a 
case  made  whether  the    refusal  to  deliver 
up  the  dog  amounted  to  a  conversion  of  it, 
the  defendant's  counsel   declined  arguing 
the  question,  and  the  plaintiff  recovered,  (i) 
And  where  a  quantity  of  timber  which 
had  been   placed  in   a  dock  on  the  river 
Thames,  and   the  ropes   by  which  it  was 
confined,  had  loosened  ;  in  consequence  of 
which  it  floated  down  the  river,   and  was 
left  by  the  tide  in  the  towing  path,  where 
it  was   found  by  the  defendant,   and  con- 
veyed by   him  to  a  place  of  safety  for  the 
owner.     It  was  adjudged,  that  the  defend- 
ant could  claim  no  lien  on  the  timber  for 
the   expences  incurred    in   removing  and 
taking  care  of  it,  but  was  bound  to  deliver 
it  to  the  owner,  [k) 

And  this  rule  holds  too,  though  the 
property  be  taken  possession  of  under  legal 
process,  and  the  expence  incurred  be  ne- 

(i)  Binstead  v.  Buck,  2  Bla.  R.  1117. 

{k)  INlcholson  v.  Chapman,  2  H.  Ela.  254.  But  it 
seems  to  have  been  the  opinion  of  the  court,  that  the 
expences  might  have  been  recovered  by  action,  wliich, 
(if  any  could  have  been  maintained)  must  have  been 
assum^jsit. 
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ressary  to  the  preservation  of  it.  Thus  if 
a  horse  be  distrained  to  compel  an  appear- 
ance in  a  hundred  court,  after  the  appear- 
ance the  person  who  took  the  horse  cannot 
justify  detaining  it,  until  he  is  paid  for  its 
keep.   (I) 

4.  No  lien  can  be  acquired,  where  the 
party  claiming  it  lias  entered  into  a  special 
agreement,which  shews  that  he  relied  only 
on  the  personal  credit  of  his  employer  ;  [m) 

{I)  Lenton  v.  Cook,  H.  9  Gcq.  2.  Bui.  N.  P.  45. 

(m)  Y.  B.  5  Efl,4.  fol.  2.  17  Ed.  4.  fol.  1.  2  Ro'i.Ab. 
92.  (ill)  pl.2.G  Yelv.  (JG. Collins  v.Ongley,  cited Brennan 
V.  Ciinint,  Selw.  N. P.  1289.  Sayer,  11.  224. Bui.  N.  V. 
45.  S.  C.  Weymouth  v.  Beyer,  5  Ves.  jun.  416.  and 
see  Yorke  v.  Greenaugh,  2  Ld.  Raym.  SG7.  Bac.Ab. 
Trover,  p,  G96.  Upon  the  same  princi[ile  in  equity 
the  circumstance  oFanother  security  haviui^  been  taken 
and  relied  on  by  the  vendor  of  a  real  estate,  may  be 
evidence  of  his  liaving  relinquislied  his  lien  upon  the 
estate  sold.  Mackrcth  v.  Symons,  15  Ves.  jun,  'j29. 
And  where  a  specific  chattel  is  deposited  with  a  person 
upon  a  special  trust,  and  under  an  express  agreemeuL 
by  the  depositary  to  restore  it  after  the  expiration  of  a 
limited  period,  and  where  from  its  nature  no  adequate 
compensation  can  be  obtained  for  it  in  damages,  aud  an 
action  at  law  would  be  inetfectual,  a  court  of  equity  ^ 

will  compel  tjie  depositary  to  deliver  it  up  in  specie 
after  the  expiration  of  the  trust.  Fells  v.  Read,  3  Ves. 
jun.  70.  In  Cowell  V.  Simpson,  10  Ves.  jun.  279.  Lord 
iiidon  states  it  to  be  his  opinion,  that  the  true  principle 
upon  which  the  law  considers  tht  takiiig  a  security. 
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\vhether  the  lien  to  which  he  would  other- 
wise have  been  entitled  would  have  arisen 
by  the  common  law  or  by  the  usage  of 
trade.  Thus  if  a  person,  who  from  the 
nature  of  his  employment,  has  a  lien  by 
the  common  law  upon  property  coming 
into  his  possession  in  the  course  of  his 
trade  for  the  labour  orexpence  incurred  in 
respect  of  that  particular  property,  contracts 
for  a  specific  or  a  reasonable  sum  to  be 
paid  him  as  a  remuneration  for  such  trouble 
or  cxpence,  he  thereby  waives  the  benefit 
of  his  lien.  Where  an  agreement  was 
entered  into,  whereby  the  sum  often  shil- 
lings and  sixpence  was  to  be  paid  to  a  far- 
rier for  curing  a  mare,  and  also  a  reasonable 
reward  for  keeping  the  mare  until  she 
should  be  cured  ;  and  the  owner  of  the 
mare,  as  soon  as  she  was  cured,  tendered 
the  ten  shillings  and  sixpence  and  demand- 
as  a  waiver  of  the  lien  is  not  regulated  by  the  usage  of 
trade,  nor  consists  in  the  mere  rule  of  law,  that  the 
special  contract  determines  the  liniJied  one  :  but  in 
the  inconvenience  which  would  result,  (the  necessities 
of  mankind  requiring  that  the  goods  should  be  deli- 
vered for  consumption,)  from  the  extension  of  tlve  lieu 
for  the  whale  period  which  the  security  has  to  run. 
Tor  it  must  be  presumed,  either  that  the  lien  is  to  con- 
tinue and  accompany  tlie  security  until  payment,  or 
that  it  is  relinquished  by  the  substitution  of  the  secu- 
rity. 
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ed  the  mare :  but  the  farrier  refusing  to 
deHver  it,  an  action  of  trover  was  brought ; 
and  it  was  adjudged  by  the  court,  that  the 
action  lay  :  and  by  Ryder,  C.J.  "  it  is  not 
necessary  to  give  any  opinion  as  to  the 
rioht  of  a  furrier  to  detain  a  beast  for  the 
money  due  for  keeping  it  until  it  is  cured; 
because,  if  a  farrier  have  in  general  such 
right,  it  was  in  the  present  case  waived  by 
the  special  agreement  to  be  paid  a  reasona- 
ble sum  for  the  keeping.   («)" 

And  where  the  law  would  otherwise 
imply  a  lien  from  the  general  usage  of  trade, 
the  parties  may,  by  a  special  agreement, 
which  shews  that  tlte  property  was  not 
intended  to  be  a  pledge,  prevent  the  Appli- 
cation of  the  general  rule  of  law  to  their 
case.  Accordingly,  where  goods  were 
deposited  with  a  factor  under  a  special 
contract,  by  the  terms  of  which  it  appeared 
that  the  deposit  was  made  for  the  special 
purpose  of  sale,  and  that  the  factor  pro- 
mised to  pay  over  the  proceeds  to  his 
employer:  it  was  determined,  that  the 
factor  could  not  retain  the  goods  if  not 
sold,  for  the  general  balance  of  his  account 
ariying  upon   other  articles  ;  because   the 

1 
t«)  Brennanv.  Curririt,  Saver's  R.  224.     Selw.  N.P. 

1289. 
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term*  ai  the  contract  precluded  the  sup- 
position upon  which  this  sort  of  lien  is 
founded,  that  the  goods  were  deposited  in 
the  nature  of  a  pledge,   (o) 

So  too,  where  the  plaintiffs  being  insur- 
ance brokers,  and  indebted  to  the  defend- 
ant for  effecting  an  insurance  for  them, 
upon  his  offering  to  get  some  bills  dis- 
counted for  them  for  a  certain  commission, 
entrusted  a  bill  to  him  for  that  purpose,' 
which  he  retained  for  the  debt.  It  was 
determined,  that  an  action  of  assumpsit, 
or  case,  with  a  count  in  trover,  might  be 
maintained  against  him  for  it.  (p) 

2dli/,  Cases  in  which  the  disahiliti/  arises 
front  the  want  of  poioer  to  dispose  of  the 
property  on  which  the  lien  is  claimed  in  the 
party  who  gives  possession  of  it. 

1.  Though  liens  may  be  derived  through 
the  acts  of  servants  or  agents  acting  within 
the  scope  of  their  employments,  (</)  and 
though  wherever  the  person  who  delivers 
the  possession  of  the  property  on  which 
the  lien  is  claimed  to  the  person  claiming 
it,  is  invested  with  authority  to  dispose  of 
the  property  in  that  way,  the  latter  shall 

(o)  Walker  v.  Birch,  6  T.  R.  258. 
(p)  Jiidin  V.  Samuel,  1  N.  R.  45, 
[q]  See  ante,  p.  28,  38. 

1 
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not  be  defeated  of  the  lien  to  which  he  is 
entitled  for  the  trouble  or  expence  incurred 
about  that  particular  property  by  the 
owner  coining  forward  and  claiming  it.  (r) 
Where  the  act  of  the  servant,  agent,  or 
other  person  in  delivering  the  property  is 
wholly  unauthorized,  and  the  pledge  of  it 
tortious  against  the  owner,  whether  the 
property  be  delivered  to  a  tradesman  for 
the  execution  of  the  purposes  of  his  trade 
upon  it,  or  whether  it  be  deposited  for  bare 
custody  as  a  security  for  a  loan  made  upon 
it,  no  lien  can  be  acquired  upon  it  by  any 
such  delivery  ;  and  the  owner  may  recover 
it  by  action  of  trover  from  the  person  to 
whom  it  is  delivered,  without  tendering 
him  any  satisfaction  for  money  raised  upon 
the  credit  of  the  deposit  of  it,  or  even  for 
trouble  or  expence  incurred  upon  and  for 
the  benefit  of  that  property,  (s)  Accord- 
ingly where  a  servant  having  by  negligence 
broken  his  master's  chaise,  and  without  his 
orders  or  knowledge  delivered  it  to  a  coach- 
maker,  who  had  never  before  been  employed 
by  his  master  for  the  purpose  of  repairing 

(r)  Hammond  V.  Barclay,  2  East,  227.  Richardson 
V.  Goss,  3  Bos.  and  Pul.  119.  Weldou  v.  Gould,  3 
Esp^.  R.  2l)8. 

(v)  See  post,  lieu  of  pawnee. 
E    2 
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it,  and  the  coach- maker  refused  to  deliver 
it  up  until  he  was  paid  for  the  repairs,  and 
an  action  of  trover  being  brought  for  it  by 
the  master,  contended  as  a   defence,  that 
he  had  a  lien  on  the  chaise  for  the  repairs 
done  to  it :    Lord   Elleiiborough  said  that 
he  had  no  rii>ht  to  hold  the  chaise  as  alien. 
Whatever  claim  of   that   sort    he    mi^ht 
have,  he  must  derive   it  from  legitimate 
authority.      That   unless   the   master   had 
been  in  the  habit  of  employing  the  trades- 
man in  the  way  of  his  trade,  it  should  not 
be  in  the  power  of  the  servant  to  bind  him 
to  contracts  of  which  he  had  no  knowledge, 
or  to  which  he  gave  not  his   assent.     It 
was  the   duty  of  the  tradesman   when  he 
was   employed,    to  have   enquired   of  the 
principal,  if   the  order  was  given  by   his 
authority ;  but  having  neglected  to  do  so 
here, and  the  master  having  never  emj)loyed 
him,  the  master  was  not  liable  to  the  de- 
mand ;  and  the  detainer  of  the  chaise  was 
unlawful.      A    verdict    was    accordingly 
found  for  the  plaintiff,  [t) 

So  too,  where  a  factor  pledged  the  goods 
of  his  principal :  it  was  determined,  that 
a  factor  having  only  authority  to  sell  the 
goods  of  his  principal,  aad  not  to  pledge 
them,  the  principal  might  recover  them 
(/)  Hiscox  V.  Gicenv.ood,  4  Esp.  R.  174. 
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IVom  the  pawnee  without  making  any 
tender  to  him  of  ttic  money  advanced  upon 
tlie  [)ledge.  (?/) 

2.  No  lien  can  he  acquired  hy  a  cre- 
ditor upon  the  property  of  a  trader,  whe- 
tlier  in  possession  or  action  which  is  deli- 
vered by  the  trader  to  the  creditor,  with 
intent  to  give  him  a  preference  in  the  event 
of  the  bankruptcy  of  the  trader  :  all 
dispositions  of  property  made  with  such 
an  intent  being  void  at  law,  on  the  ground 
of  their  being  fraudulent,  and  tending  to 
defeat  the  object  of  the  bankrupt  laws,  (v) 
Hut  Avhether  the  delivery  of  the  property 
is  void,  from  being  made  with  intent  togive 
tlie  creditor  a  preference  in  the  event  of  a 
bankruptcy,  or  valid,  from  not  being  made 
with  that  intent,  must  be  determined  by 
the  particular  circumstances  of  each 
case,  (w)  There  are,  however,  certain 
circumstances  attending  the  transaction, 
which  have  been  by  repeated  decisions, 
settled  and  determined  to  be,  either  con- 
clusive  or  presumptive   evidence  of    the 

[n]   Danl.i-^ny  v.  Duvi.1,5  T.  K.  004. 

{r)  AUieiioii  V.  Temple,  4  Burr.  2-230.  Exparte 
■Seiidainore,  3  Ves.  jiin.  85.  Wilson  v.  BuHbur,  "2 
("uinpb.  579.  Crosby  v.  Crcueh,  *2  I'ainpb.  100.  11 
East.  250.   S.  C. 

[iv]  Burr.  "2477. 
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fraud  or  fairness  of  it.  But  as  the  law 
upon  this  point  is  increased  to  a  very  con- 
siderable bulk  by  the  number  of  decisions 
and  nice  distinctions  made  upon  it,  I  shall 
only  give  a  very  brief  statement  of  the  result 
of  these  decisions,  ( x)  referrinp^  the  reader 
who  wishes  to  be  better  informed  upon  the 
subject,  to  the  several  treatises  upon  the 
bankrupt  laws,  where  it  is  more  fully  con- 
sidered, and  to  which  it  more  properly 
belongs. 
Conclusive  Any  disposition  or  delivery  by  a  trader 

fraud.  of  the  whole,  {i/}  or  of  so    much   of  his 

property  as  will  disable  him  from  carrying 
on  trade,  (z)  unless  made  with  the  consent 

(x)  Thou^^h  most  of  the  cases  which  will  be  cited 
■upon  this  subject  are  cases  only  of  fraudulent  assign- 
ments, without  actual  delivery  of  the  property,  the 
principle  of  theiii  applies  as  well  to  cases  of  fraudulent 
delivery. 

(y)  Small  v.  Oudley,  2  P.  Wms.  427.  Worseley 
V.  Deraattos,  Burr.  467.  Wilson  v.  Day,  Burr.  827. 
Kettle  V.  Hammond,  Co.  B.  I..  89.  Devon  v.  Watts, 
Doug.  86.  Hassells  v.  Simpson,  Doue^.  88.  Butcher 
V,  Easto,  Doug.  282.  Thornton  v.  Hargrave,  7  East, 
5-14  ;  and  see  Montague,  B.  I  .  58.  n.  (1). 

[z)  Small  v.  Oudley,  2  P.  Wms.  427.  Exparte 
Foord,  Burr.  477.  Compton  v.  Bedford,  1  Bla.  R. 
802.  Hooper  v.  Smith,  1  Bla.  R.  441.  Alderson  v. 
Temple,  4  Burr.  2235.  Law  v.  Skinner,  2  Bla.  R.996. 
Harman  v.  Fishar,  C'owp.  117.  Rust  v.  Cooper,  Cowp. 
629;  and  see  Montague,  B.  L.  63.  n.  {t). 
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of  every  creditor,  (a)  is  conclusively  frau- 
dulent upon  the  face  of  it;  though  it  be 
made  as  a  security  for  future  advances,  (0) 
or  a  debt  previously  incurred,  (c)  or  under 
fear  of  legal  process,  or  even  under  actual 

(a)  Kettle  v.  Hammond,  Co.  B.  L.  89.  Amerson 
V.  Temple,  Burr.  2235.  Hannaii  v.  Fishar,  Cowp. 
117.  Bamlonl  v.  Baron,  2  T.  R.  494.  Eckardt  v. 
Wilson,  8  T.  K.  140  ;  and  see  Dixon  v.  Baldwin,  5£a$t, 
175  ;  and  Montague,  B.  L.  C2.  n.  (rj. 

(b)  Woiseley  v.  Demattos,  Burr.  4(>7. 

(c)  Butcher  v.  Easto,  Dou^.  282.  In  Whitwell  v. 
Thompson,  1  Esp.  R.  08.  it  was  said  by  Lord.  Kenyou, 
that  "  all  the  cases,  without  a  single  exception,  when? 
tl.e  as>si;^nment  of  his  property  by  a  trader  had  been 
deemed  fraudulent  and  an  act  of  bankruptcy,  had 
been  where  it  had  been  given  for  a  by-gone  and  belbre 
contracted  debt.  But  that  it  never  could  be  taken  tp 
be  law,  that  a  trader  could  not  sell  his  property  when 
)ns  aflairs  became  embariassed,  or  assign  them  to  a 
jierson  who  would  assist  him  in  his  difficulties,  as  a 
siecurity  for  any  advances  such  person  might  make 
to  him."  This  position,  however,  can  only  be  consi- 
dered as  law  under  this  restriction,  that  the  property 
sold  or  assigned  by  the  trader  do  not  amount  tp  so 
much  as  will  disable  him  from  carrying  on  trade. 
I'or  according  to  the  general  principle  which  seems  to 
be  established  by  the  cases,  the  only  view  with  which 
a  trader  can  dispose  of  any  of  his  property  on  the  eve  of 
bankruptcy  is,  that  he  may  be  relieved  by  such  disposal 
from  present  pressure,  and  enabled  to  carry  on  trade 
for  a  longer  period  than  he  otherwise  could. 
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arrest,  (d)  or  though  the  creditor  is  in  full 
credit  at  the  time  the  disposition  or  deli- 
very of  the  property  is  made,  [e) 
TPrrsiimptive        But  the  circumstaRce  of  the  disposition 
fraud.  or  delivery  of   part  of   his  effects    being 

made  voluntarily,  and  without  the  applica- 
tion of  the  creditor,   {/)  or  on  the  eve  of 

[d]  Butcher    v.     Easto,   Doug.    282.      Newton  v. 
Chantler,  7  East,  1.38. 

(e)  Ilassell  v.  Simpson,  Doug.  88. 

^/J  Jacob  V.  Shepherd,  Burr.  478.  Alderson  v. 
Temple,  Burr.  2235.  Harman  v.  Fisher,  Cowp.  117. 
Rust  V.  Coop,  Cowp.  629.  Devon  t.  Watts,  Doug.  86, 
Hassell  v.  Simpson,  Co.  B.  L.  88.  Thompson  v.  Free- 
man, I  T.  R.  155.  Cosser  v.  Gough,  cited  Montagu, 
B.  L.  72.  n.  (z).  Smith  v.  Payne,  6  T.  R.  152.  Ex 
parte  Scudamore,  3  Ves.  juu.  85.  Singleton  v.  Butler, 
2  Bos.  &  Pul.  283.  Hartshorn  v.  Slodden,  2  Bos.  & 
Pul.  582.  That  the  circumstance  of  the  assignment 
being  voluntary  is  evidence  of  its  being  fraudulent  is 
clear  from  all  these  cases.  But  that  it  is  only  presump- 
ifiuf  evidence  of  fraud  is  equally  clear  from  the  same 
cases,  as  well  as  from  that  of  Cotk  v.  Goodfellow,  10 
Mod.  489,  and  the  late  decision  of  Crosby  v.  Crouch, 
11  East,  256.  2  Campb.  106.  S.  C.  vvliich  confirms 
,  the  decision  of  Hartshorn  v.   Slodden,  and  in  which 

Lord  Ellenborough,  C.  J.  says  :  *'  Tico  things  are 
necessary  to  concur  in  order  to  avoid  the  delivery  of 
the  goods,  namely,  the  purpose  of  voluntary  preference 
in  respect  to  such  delivery,  and  the  contemplation  of 
the  bankruptcy  at  the  time  when  the  goods  were  deli- 
vered." 
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bankruptcy,  (  «-)    \\  ill  be  only  presumptive 
evidence  of  fraud. 

And  if  the  trader  is  induced  to  give  the  Conclusive 

,,   ,  .  ,,^  I'vid:  Mi-e  of 

security  or  such  apart  or  his  eiiects,  as  iair„tss. 
will  not  altog;ethcr  disable  liim  from  carry- 
ing on  trade  by  the  compulsion  or  even 
application  of  the  creditor,  (//)  ^provided 
such  a[)plication  be  not  collusive  [i]  nor 
in  consequence  of  information  officiously 
and  spontaneously  given  by  the  trader  to 
the  creditor  of  the  former's  insolvency,)  [k) 
or  in  consequence  of  a  well,  (/)  or  even 
an  ill  (m)  grounded  fear  of  legal  process, 
though  the  application  by  the  creditor  is 
to  give  further  security  for  a  debt  secured 
on  an  instrument  not  payable  until  a  future 
day,  (7i)  and  though  previous  to  the  mak- 

{g\  See  cases  cited  in  note;  {/). 

[h]  See  cases  cited  in  note(y),rtiid  Biitcher  v.  Ea:>to. 
Douj:;.  282. 

(i)  Per  Ld.  Mansfield,  Aldersou  v.  Temple,  Burr. 
2235. 

(A:)  Singleton  v.  Butler,  <l  Bos.  &  Pul.  2S3. 

(/)  Jacob  V.  Shepherd,  Burr.  478.  Alderson  \. 
Temple,  Burr.  22-)5.  Ilarman  v.  Fisr.ar,  Cowp,  117. 
Rust  V.  Cooper,  Cowp.  ()29.  Smith  v.  Payne,  l)T.  K. 
152. 

(m)  Thompson  v.  Freeman,  IT.  R.  155. 

(n)  Singleton  v.  Butler,  2  Bos.  &  Pul.  2a3.  Harts- 
horn V.  Slodden,  2  Bo5.  and  Pul.  58'J.  Thompson  v. 
I  reeman,  1  T.  R.  155.  Crosby  v.  Crouch,  11  Ea^f. 
256.  2  Campb.  166.  S.  C. 
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Prp«nmp!'>ve 
fv'.di  ncc  of 
fairness. 


ing  of  the  application  the  trader  had  an 
intention  to  give  a  fraudulent  preference 
to  the  creditor  by  a  delivery  of  the  pro- 
perty to  him,  but  which  intention  was 
not  carried  into  etiect  until  after  an  actual 
application  was  made  by  the  latter,  (o)  or 
though  the  property  be  delivered  secret- 
ly, (p)  or  though  the  trader  himself,  [q)  or 
the  creditor  also,  (r)  know  at  the  time  the 
application  is  made,  that  the  failure  of  the 
former  is  inevitable,  the  transaction  will 
not  be  considered  fraudulent. 

But  the  circumstances  of  the  delivery  of 
the  property  being  for  a  full  and  valuable 
consideration;  (s)  or,  as  it  seems,  of  the 
trader's  solvency  at  the  time  it  is  effect- 
ed, {t)  or  its  being  effected   in  pursuance 


(0)  Bayley  v.  Ballard,  1  Campb.  410. 

ip)  Crosby  v.  Crouch,  11  East,  256.      2  Campb. 

im.  s.  c. 

[q]  Rust  V.  Cooper,Cowp.G29.  Thomnson  v.  Freeman, 

I  T.  R.  155.    Hartshorn  v.  Slodden,  2Bo^.  ik  Pul.  582. 
Crosby  V.  Crouch,  11  East,  250.     2  Cami).  160.  S.  C. 

(r)  Yeates  V.  Grove,  1  Ves,  jun.  280.  Hartshorn  v. 
Slodden,  2  Bos.  &  Tub  582  ;  and  see  Crosby  v.  Crouch, 

II  East,  256.     2  Campb.  IGO.  8.  C. 

[s)  See  Cadogan  v.  Kennett,  Co\vp.4.34.  and  "Worse- 
ley  V.  Demattos,  Burr.  407. 

(t)  That  it  is  evidence  of  fairness,  see  observtitions 
ofLd.  Mansfield  upon  Cock  v.  Goodfellow,  10  Mod. 
480.  in  the   case  of  Worseley  v.  Demattos,   Burr.  478, 
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of  a  prior  fair  agreement;  [v)  or  being 
beneficial  to  the  creditors  at  1:  rj^e,  {ti)  are 
only  presumptive  evidences  of  ilie  fairness 
of  the  transaction. 

3.  Accordiiiij  to  the  original  rule  of  re- 
lation which  prevailed  in  the  bankrupt 
laws,  no  lien  could  be  acquired  upon  the 
property  of  a  trader,  after  he  had  commit- 
ted an  act  of  bankruptcy  ;  the  legal  eifect 
of  such  act  being  to  deprive  the  bankrupt 
of  all  power  of  charging  or  disposing  of 
his  property,  and  to  avoid  all  subsequent 
transactions  by  him  with  respect  to  it 
without  regard  to  the  fairness  or  fraud  of 
them,  fuy)  The  rigour  of  this  rule  has, 
however,  been  relaxed  by  the  legislature  by 

but  that,  it  seems  to  be  only  presumptive  evidence- 
See  Hassel  V.  Simpson, Dou J.  88. 

(u)  Small  V.  Oudley,  2  Peere  Wms.  427.  The  law  of 
this  case  is  rather  doubtful.  See  diet.  Ld.  Mausrield, 
Harman  v.  Fishar,  Covvp.  117.  ace.  Singleton  v.  Butler, 
2  Bos.  &  Pul.  283.  contr. 

(u)  Small  V.  Oudicy,  2  Peere  Wms.  427.  Per  Giosc, 
J.  Manton  v.  Moore,  7  T.  R.  07. 

(w)  Exparte  Bush,  7  Vin.  74.  Billon  v.  Hyrle,  1  Ves. 
jun.  ^2(5.  Falkener  v.  Case,  2  T.  R.491.  Copland  v. 
Stein,  8  T.  R.  199.  TampUn  v.  Pi^^ins,  2  Camp.  312. 
PcrBuller,  J.  Vernonv.Hankey,2T.K.  113;  and  Buck- 
ley V.  Tu)  lor,  2  T.  R.  W)0.  2  Bla.  Com.  485.  And 
where  the  act  of  bankruptcj'  consisted  in  lyinij  two 
moriths  in  prison,  all  acts  subsequent  to  the  first  arrest 
were  void.  Ex  parte  Lee,  2  Ves.  jun.  285. 
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four  difTerent  statutes.  By  1  Jac.  I.e.  i.5. 
s.  14.,  it  has  provided,  that  the  relation  to 
the  act  of  bankruptcy  shall  not  extend  to 
the  prejudice  of  any  debtor  who  paid  his 
debt  to  the  bankrupt  truly  and  bona  Tide 
before  he  understood  or  knew  that  he  had 
become  a  bankrupt.  And  by  21  Jac.  1. 
c.  19-  s.  1  i.,  not  to  purchasers  for  a  valua- 
ble consideration,  unless,  in  the  case  of 
such  purchasers,  the  commission  be  sued 
out  within  five  years  after  the  bankruptcy. 
And  by  19  Geo.  2.  c.  32.  s.  1.,  not  to  pay- 
ment for  goods  or  bills  of  exchange  bona 
fide  made  by  the  bankrupt  in  the  usual 
course  of  trade  to  a  creditor  who  has  no 
notice  of  the  bankruptcy  or  insolvency. 

An  advance  of  money,  or  an  acceptance 
of  bills  by  a  factor  on  the  credit  of  a  con^ 
signment  of  goods  made  to  him  by  his  prin- 
cipal, (the  money  advanced  being  more 
than  the  actual  but  less  than  the  supposed 
value  of  the  goods,)  is  not  a  case  that  can 
be  brought  within  the  first  of  these  sta- 
tutes, as  a  payment  for  goods  sold  and 
obviously  not  within  the  second  or  third  : 
and  therefore,  where  a  factor  agreed  to  ad- 
vance a  sum  of  moRey,  in  consideration  or 
a  consignment  of  goods  to  be  made  to  him 
tor  sale  on  account  of  the  owner,  and  ac- 
cordingly, on  the  consignment  being  made, 
advanced   money,  and    aceepted    bills    in 
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favour  ofthe  consignor,  and  it  was  aftor- 
wards  found  tliat  the  latter  liad  committed 
a  secret  act  of  baukruptcy  provious  to  tli(,> 
transaction,  and  a  commission  was  issued 
against  liim,  after  whi  di  the  factor  sold 
the  goods  and  received  the  money  ;  it  was 
decided,  that  he  was  answerable  to  the 
assignees  of  the  bankrupt  ibr  the  value  of 
the  goods,  (y) 

But  the  last  and  most  extensive  relax- 
ation ofthe  rule  of  relation  to  the  act  of 
bankruptcy  was  made  by  46  Geo.  3.  c.  133. 
s.  1.,  by  wiiich  all  conveyances  by,  all 
payments  by  and  to,  and  all  contracts  and 
other  dealings  and  transactions  by,  and 
with  any  bankrupt  bondjide  made  and  en- 
tered into  more  than  two  calendar  months 
before  the  date  of  the  commission,  are 
rendered  valid  and  effectual,  notwith- 
standing any  secret  act  of  bankruptcy  pre- 
viously committed. 

However  under  the  original  rule  of  re- 
lation in  all  its  rigour,  and  in  eases  to 
which  none  of  these  statutes  extend, 
where  as  complete  a  possession  of  the 
property  has  been  given  as  the  situation 
or  nature  of  it  would  admit,  and  nut  with 
a  view  to  a  fraudulent  preference  before 
the   commission   of  an  act  of  b;n\krupt«\v 

ry)  Copland  V.  Sl./m:  S  T.  U.  TJl). 
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by  the  owner,  a  lien  maybe  acquired  upon 
it,  though  the  full  and  perfect  possession 
is  not  obtained  until  after  that  act  has 
taken  place.  Such  are  the  cases  of  pro- 
perty at  sea,  and  choses  inaction,  in  which 
the  delivery  of  the  muniments  or  docu- 
ments of  the  right  of  property  are  deemed 
sufficient  in  law  to  create  a  lien,  {y) 
Property  at  Thus,  where  a  cargo  at  sea  was  made 
a  collateral  security  for  the  payment  of 
a  bond,  the  delivery  of  the  invoice  and 
the  bills  of  lading,  and  of  several  indorsed 
policies  of  insurance  on  the  goods,  was 
held  sufficient  to  give  the  creditor  a  lien 
on  the  cargo,  when  actual  possession  could 
not  be  taken  before  the  bankruptcy  of  the 
debtor,  {z) 

And  where  a  policy  of  insurance  on 
goods  at  sea,  and  letters  of  advice  have 
been  delivered  before  an  act  of  bankrupt- 
cy, as  a  security  for  money  advanced  to  a 

(y)  Many  of  the  cases  whicli  will  be  cited  upon  this 
subject  are  more  pro:)erly  cases  of  mortgages,  or  liens 
in  equit}',  where  the  general  property  is  transferred  at 
law  conditionally,  than  of  pawns  or  legal  liens,  by 
which  only  a  special  property  is  acquired  by  the 
pawnee,  the  general  property  still  remaining  in  the 
pawnor.  But  they  equally  serve  to  shew  the  general 
principle.  See  Ciilleu,  p.  302  to  310.  Cooke,  B.  L. 
chap.  8.  sect.  11.  Montague,  p.  G9,302, 341,  JiSO. 

(2)  Brown  V.  Heath  cote,  1  Atk,  i6t). 
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trader,  together  with  an  undertaking  by 
him  to  indorse  the  bill  of  laaing;  to  the 
lender  immediately  upon  its  arrival.  It 
the  bill  of  lading  he  indorsed,  and  posses- 
sion of  the  goods  taken  by  the  indorsee, 
immediately  upon  their  arrival,  though 
not  until  after  the  bankruptcy  of  the  trader, 
the  former  will  have  a  lien  upon  them 
against  the  assignees,  (a) 

If  a  policy  broker,  to  whom  a   trader  is  ri.oses  in  ac 

1111/-  1-11  ■  l\oi\.  (,") 

indebted  betore  his  bankruptcy  lor  pre- 
miums, beat  the  time  of  the  trader's  bank- 
ruptcy in  possession  of  a  policy  of  insu- 
rance of  the  bankrupt's,  upon  which  losses 
have  happened.  The  broker  has  a  lien 
upon  the  money  which    he  receives  from 

(a)  Lempriere  v.  Pasley,  2  T.  H.  485.,  a&  between  a 
person  who  has  an  equitable  lien  and  a  third  person 
who  puvcliases  the  thin^  for  a  valuable  consideration 
and  without  notice,  the  prior  equital>le  lien  shall  not 
overreach  the.tille  of  the  vendee.  For  the  title  of  him 
wlio  has  both  a  fair  possession  and  an  equital>le  title, 
shall  be  preferred  to  that  of  a  mere  equitable  interest, 
per  Ashhuist,  J.  deliveriiiir  the  opinion  of  tlie  court. 
And  see  opinion  of  Buller,  J.  in  l.ickbarrow  v.  ^iasotj, 
C  East  25,  in  notis. 

.  (^0  For  the  cases  in  which  it  is  necessary  that  uotirf" 
should  be  given  to  the  debtor  upon  the  assignment  of 
a  chose  in  action,  see  cases  collected  in  MontasJ:ue, 
B.  L.  343.  note  (m),  and  Jones  v.  Gibboiis,  9  Ves. 
jun.  417. 
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the  underwriters  after  the  bankruptcy,  (e) 
It  has  likewise  been  decided,  that  where 
a  factor  sells  the  goods  of  the  principal 
before  the  bankruptcy  of  the  latter,  and 
can  maintain  an  action  against  the  par- 
chaser  in  his  own  name,  or  discharge  hiin» 
by  his  receipt^  he  has  a  lien  on  the  price  in 
the  hands  of  the  purchaser,  and  may  retain 
it  though  not  paid  to  him  until  after  the 
bankruptcy  of  his  principal,  (cl)  And  where 
a  trader  gave  his  creditor  before  bankrupt- 
cy, an  order  upon  a  person  in  a  public 
office  "  out  of  the  money  due  to  the 
trader,  and  that  would  become  due,  to 
pay  the  creditor  for  value  received,'*  and 
the  creditor  delivered  the  order  to  the 
officer.  It  was  determined,  that  he  ac- 
quired a  lien  upon  the  money  due  from 
the  office  to  the  trader,  notwithstanding 
the  latter  committed  an  act  of  bankrupt- 
cy^ before  the  money  was  paid  pursuant 
to  the  order,  (e)  But,  where  a  person 
had  accepted  several  bills  of  exchange  on 
account ;  and  for  the  accommodation  of  a 
trader,  and  the  trader  previous  to  his 
committing  an  act  of  bankruptcy,  executed 

(c)  "Whitehead  v.  Vauahan,  Co.  B.  L.  500. 
(ii)   Drinkwater  v.  Goodwin,  Covvp.  251. 
(e)  Row  V.  Dawson,  1  Vts,   331,  Yeaves  v=  Grove, 
1  Ves.  juij.  280. 
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a  power  of  attorney,  to  the  acceptor  of 
the  bills,  to  receive  money  due  to  the 
trader,  and  hold  it  as  a  security  to  him- 
self, to  answer  the  extent  of  his  engage- 
ments ;  it  was  determined,  that  such  ac- 
ceptor had  no  lien  upon  money  received 
aftter  the  bankruptcy  of  the  trader  under 
the  power  of  attorney,  and  that  the  as- 
si2:nees  of  the  trader  mi^ht  recover  it  in 
an  action  for  money  had  and  receiv^ed.  (/) 
4.  No  lien  can  be  acquired,  unless  the 
property  on  which  it  is  claimed  come  into 
the  possession  of  the  party  claiming  it, 
or  of  some  one  who  can  be  considered  as 
his  agent  for  the  purpose  of  receiving  it.  («•) 

if)  Hovill  V.  Lethwaite,  5  Esp.  R.  158. 

(g)  Kinlock  V.  Craig,  3  T.  R.  119,  783.,  per  Buller, 
J.  Litkbarrow  v.  Mason,  C  East  25.  in  notis.  In  Fal- 
kenerv.  Case,  2  T.R.  494.1  Bro.  C.C.  125.  S.C.  aship 
at  sea  was  assigned  together  with  a  policy  of  insur- 
ance on  it  for  a  debt  due  from  the  owner.  But  the  policy 
being  at  the  time  of  the  assignment  in  the  liands  of  the 
debtor's  broker,  wlio  claimed  alien  upon  it,  and  would 
not  part  with  it ;  it  was  agreed  between  the  debtor 
and  creditor,  that  it  should  remain  with  the  broker, 
who  upon  having  his  lien  satisfied  by  the  assignees  of 
the  debtor  delivered  the  policy  up  to  thcni.  Upon 
which  tiie  creditor  to  whom  it  had  been  ussliJ^ned,  filed 
a  bill  against  them  in  Chancery,  and  the  Loid  Chan- 
cellor rnude  a  decree  in  his  favour,  observing  "  There 
seems  to  me  to  be  no  difference  in  cases  where  effecs 
which  have  been  in  the  possession  of  the  pawner  are 
P 
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Thus  vvherebankershavingfraiidulentl}^  sold 
out  stock  belonging  to  a  customer  which 
stood  in  their  names,  and  applied  the  pro- 
ceeds to  their  own  use,  and  while  they 
remained  solvent  wrapped  up  certain  bonds 
belonging  to  them  in  an  envelope  inscrib- 
ed with  the  customer's  name,  and  enclosing 
a  memorandum  stating  that  they  had  de- 
posited the  bonds  with  him  as  a  collateral^ 
security  for  his  stock,  and  a  promise  to 
replace  it,  and  then  deposited  the  parcel 
among  the  securities  belonging  to  other 
persons  who  dealt  with  them  ;  but  having 
given  no  information  to  the  customer  of 
any  of  these  circumstances,  until  the  eve 
of  their  bankruptcy,  when  they  sent  him 
the  parcel  with  the  bonds,  saying,  they 
must  stop  payment  the  next  morning. 
It  was  determined  that  the  customer  ac- 
quired no  lien  on  these  bonds  against  the 
assignees  of  the  banker ;  because  he  had 
not  sufficient  possession  of  them,  until 
they  were  sent  him  by  the  bankers,  upon 
the  eve  and  in  contemplation  of  their  bank- 
pledged  and  vvliere  goods  tliat  he  has  a  property  in  are 
left  in  the  hands  of  a  third  person  ;  I  consider  them 
equally  as  pledges.     (1) 

(1}  According  to  the  distinction  laid  down  in  Ryall  v. 
Rowles,  1  Atk.  165.  1  Ves   34  8.  S.  C.  this  is  a  case  of  luort. 
ga^e  and  not  of  pawn-     See  post,  lien  of  pawnee. 
4- 
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ruptcy  ;  and  the  bankers  could  not  be  con- 
sidered as  the  agents  of  the  customer  for 
receiving  the  bonds,  he  being  entirely  ig- 
norant of  the  transaction  at  the  time  they 
were  deposited.  (/<) 

(Ji)  Wilson  V.  Balfour,  2  Campb.  579. 
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CHAP.  V. 

By  what  means  the  right  of  Lien  is  or  is  not 
divested  or  waived. 

By  partin};  1.  ALIENS  at  law  Gxist  Only  while  the 
resliorwhea  P''*^^y  entitled  to  them  continues  in  pos- 
divested.  session  of  the  property  in  which  they  have 
been  acquired  ;  and  if  he  once  relinquishes 
that  possession  after  the  lien  attaches,  the 
lien  is  gone.  («)  For  by  parting  with  pos- 
session of  his  security,  he  shews,  that  he 
trusts  merely  to  the  personal  credit  of  his 
debtor ;  and  if  liens  were  allowed  to  re- 
main upon  goods,  after  they  had  been 
negotiated  and  sold,  the  consequences 
would  be  highly  injurious  to  trade  ;  as  no 
dealer  could  in  that  case  know  when  he 
purchased  goods  safely.  Upon  this 
principle  where  a  factor  having  a  lien 
on  goods  of  his  principal  for  the 
general  balance  of  his  account,  gave  or- 
ders    to    the    warehouseman,     in     whose 

(a)  Jones  v.  Pearle,  Str.  556.  Exparte  Shank,  lAtk. 
254.  Kruger  v.  Wilcox,  Anibl.  252.  Wilkins  v.  Car- 
michael,  Doug.  97.  Judgment  of  Buller,  J.  G  East  25. 
in  notis.  Sweet  v.  Pym,  1  East  4.  M'Combie  v.  Davies, 
7  East  5. 
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warehouse  they  were,  to  deliver  them  up 
to  a  broker  employed  by  the  priiieipal, 
on  the  occasion,  tellin^•  the  broker  at  the 
same  time  that  the  principal  intended  to 
sell  them  himselt'to  save  commission,  and 
the  broker  sold  them  and  made  out  bills 
of  parcels  to  the  principal,  without  taking 
any  notice  of  the  factor:  it  was  decided, 
that  such  conduct  on  the  part  of  the  fac- 
tor amounted  to  the  same  thing,  as  if  he 
had  delivered  the  goods  up  in  specie  to 
the  principal,  and  that  he  had  therefore 
lost  his  lien  upon  them,  (b) 

In  conformity  to  the  same  rule,  where 
a  tradesman  having  a  lien  on  goods  of  his 
employer  placed  in  his  hands,  in  the 
course  of  his  trade,  for  the  general  balance 
of  his  account,  delivered  them  to  a  ship 
carrier  to  be  conveyed  on  the  account 
and  at  the  risk  of  the  owner,  though  the 
latter  circumstance  was  unknown  to  the 
carrier  ;  it  was  determined,  that  having 
once  given  up  the  possession  of  the  goods 
he  could  not  afterwards  recover  his  lien 
by  stopping  them  in  transitu  and  procur- 
ing them  to  be  redelivered  to  him  by  virtue 
of  a  bill  of  lading  signed  by  the  carrier 
during  the  course  of         voyage,  (c) 

[b)  Kni-^erv.  ^Vilcox,  Ambl.  252. 

[c]  Sweet  V.  Pym,  1  East  4. 


69 


70  THE    LAW    OF    LIEN. 

When  not  But  where  a  broker  after  havinar  parted 

divested.  .  , 

with  possession  of  a  policy  of  insurance, 

on  which  he  had  a  hen  for  his  general 
balance  to  his  principal,  obtained  it  again, 
under  pretence  of  receiving  the  loss  from 
the  underwriters,  but  in  fact  with  a  view 
to  hold  it  as  a  security  :  it  was  holden, 
that  the  lien  revived,  when  the  subject  of 
it  came  again  into  the  hands  of  the  bro- 
ker, [d) 

And  though  liens  cannotbe  transferred  by 
those  who  have  fairly  acquired  them 
against  the  owners,  by  a  tortious  delivery 
of  the  subject  to  third  persons  :  where  a 
party  having  a  lien  on  goods  against  the 
owner,  delivers  them  over  to  a  third  per- 
son with  notice  of  his  lien,  and  purport- 
ing to  transfer  his  right  of  lien  to  the  other 
•as  his  servant,  and  in  his  name,  and  as  a 
continuance  in  effect  of  his  own  posses- 
sion, his  right  will  not  in  that  case  be  di- 
vested. (<?)     And  if  a  factor,  being  in  ad- 

[d]  Whitehead  v.  Vaughan,  Co.  B.  L.  5C6. 

[e)  See  Man  \.  Shiffner,  2  East  529.  and  diet.  Lord 
Ellenborough,Ch.  J.  in  M'Combie  v.  Davies,  7  East  5. 
There  is  no  doubt  from  the  several  decisions  upon  this 
subject,  that  bj'^  rehnquishing  the  possession  of  the 
goods  to  the  owner  himself  or  his  agent,  the  party- 
having  a  lien  upon  them,  loses  it ;  neitlier  is  there  any 
doubt,  from  the  cases  of  Daubigny  v.  Duval,  5T.  R. 
604.  and  M'Combie  v.  Davies,  tliat  a  lien  cannot  be 
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vance  for  his    principal,  disposes    of   the 
goods,  makirig  the  buyer  debtor    to  him- 

transferred  to  tlie  i>mvuoe  by  a  tortio\is  pledge  of  the 
goods  on  whuli  it  is  cluimed.     But  the   decisions    do 
not  ap|je;ir  to  ai^ree  so  perfectly  upon  the  point,  whe- 
ther tlu;  pawnor  himself  loses  the   benefit  of  liis  lien 
by  such  a  pledge.     Tor  it  is  to  be  observed,  that  in 
the  case  of  Daubigny  v.  Duval,  a  tender  was  made  to 
the  factor  wiio  hadtortiously  pawned  the  goods  of  the 
balance  due  to  him  previous  to  the  commencement  of 
the  action    against  the   pawnee.     And    Buller,    J.   in 
saying,  "  If  the  principal    has   redeemed  himself  as 
against  the  factor,  he  need  not  enquire  into  the  trans- 
action between    the  factor  and  the  pawnee,"  seems  to 
consider  a  tender   to  the  factor  necessary  ;  and  conse- 
quently that  his  lien  continued,  though  heliad  trans- 
ferred the  possession  of  the   goods  to  the  pawnee.     la 
the  case  of  Sweet  v.  Pym,  1  Kast  4,  Ld.  Kenyon,  C.  J. 
said,  "  the  right  of  lien  has  never  been  carried  further 
than  while  the  goods  continued  in  the  possession  of  the 
party  claiming  it.     In  the   case    of  Kinlock  v.  Craig, 
3'r.  K.  119.  it  was   strongly   insisted,    that  the  right 
e:vteniled  beyond  tlie  time    of  actual   possession  ;  but 
the  contrary  was  ruled  by  thecoiu-t,  and  afterwards  by 
the  House  of  Lords."  It  is  to  be  observed,however,that 
in  this  case  of  Sweet  v.  Pym,as  welhw  in  that  of  Kruger 
v.^'NVilcox,   Ambl.  252.  the   possession  of    the  goods 
was  delivered  up  to  a  person, who  was  considered  as  the 
agent  of  tiie  owner.   And  in    ihe  case   of  Kiulock  v. 
Craig,  actual   possession   was  never  obtained  by  the 
party  claiming    the  lien.     In  the  case  of  Lickbarrow 
V.  Rlason,  ()  East  25.  in   notis,    it    is  laid  down  gene- 
rally by  Buller,  J.  that  by  parting  with  possession  the 
lien  is  lost.  In  the  case  of  31'Combie  v.  Davies,  7  East 
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self,  he  retains  a  lien  upon  the  price  m 
the  hands  of  the  buyer,  who  cannot  after 
notice  pay  it  to  the  principal,  or  his  re- 
presentatives. ( /)  And  where  the  holder 
of  a  bill  of  exchange  gave  the  drawee  a 
letter  from  the  drawer,  which  contained 
a  navy  bill,  as  the  fund  out  of  which  the 
bill  of  exchange  was  to  be  paid,  and  which 
had  been  given  to  the  holder  as  a  security 
for  the  payment  of  the  bill  of  exchange,  and 
the  drawee  kept  the  navy  bill  and  received 
the  proceeds  :  it  was  adjudged,  that  the 
holder  had  not  lost  his  lien  on  the  navy 
bill  by  such  resignation  of  possession,  (g) 
A  captain  of  a  ship  too,  who  has  a  lien 
upon  the  cargo  for  freight,  does  not,  it 
seems,  part  with   his  lien    by    depositing 

5.  It  w'd3  decided,  that  a  broker  could  not  transfer 
liis  right  of  lien  by  a  tortious  pledge  of  his  principal's 
goods ;  and  that  the  principal  might  recover  them 
from  the  pawnee,  without  tendering  him  the  balance 
due  to  tlie  broker  ;  and  so  far  it  agrees  with  the  de- 
cision of  Daubigny  v.  Duval.  But  there  does  not  ap- 
pear, in  the  case  of  M'Conibie  v,  Davies,  to  have  been 
any  tender  to  the  broker,  as  there  was  in  Daubigny  v. 
Duval  to  the  factor,  previous  to  tlie  commencement  of 
the  action  against  the  pawnee  ;  though  the  broker 
was  in  advance^to  his  principal  in  tlie  former  case,  as 
well  as  the  factor  in  the  latter,  and  tliough  the  pledge 
was  equally  tortious  in  both. 

{f)  Drinkwater  v.  Goodwin.  Covrp.  251. 

{g]  Pierson  v.  Dunlop,  Cowp.  571. 
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the  cargo  in  tlie  king's  warehouse  pursu- 
ant to  the  regulations  ot"  an  act  ot"  parlia- 
liament  concerning  the  revenue,  (ft) 

There  are  some  cases  too  in  whicli 
the  possession  oi"  the  property  on 
which  the  lien  exists,  may  be  given 
up  to  the  owner  hims^'lt"  without  the 
lien  beins;  divested.  Thus,  if  the  com- 
modity upon  which  the  party  has  a  livn, 
be  of  a  perishable  nature,  he  may  safely 
part  with  it  to  the  owner,  upon  a  proper 
agreement  with  liim,  that  the  lien  shall 
await  the  event  of  an  application  to  a 
court  of  law  or  equity.  (?)  And  where 
the  property  upon  whicli  tlie  lien  exists, 
is  delivered  up  to  the  owner  upon  t!ie  faith 
of  an  assignment,  which  afterwards  turns 
out  to  be  invalid  ;  it  seems  that  the  party 
is  still  entitled  to  the  benefit  of  his  lien. (A- ) 

H.    Liens     acquired     without    i'raud  or  Rv  haiiknipt- 
collusion   before   an   act  of  bankruptcy    is  vesicj.'"" 
committed  by     the    person    upon     v/liose 
property  they  art;  claimed,  are  not  divested 
by  his  subsequent   commission    of   sp.cli 
act;  the  assignees   taking    tiie  bankrupt's 

(/i)  Per  LordKonyon,  Wurdv.  Felton,  1  Fust  507- 
Abbot  27(3. 

[i]  Expurte  Ockcii(jou,  1  Atk.  2 '.5.  and  Co^^land  v. 
Stein,  8  T.R.  199. 

[k)  Veniou  V.  Huukcy,  2T.ll.  llo. 
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property  subject  to  the  same  equitable 
liens  as  those  under  which  the  bankrupt 
himself  enjoyed  it.  (/)  For  the  general 
principle  of  the  bankrupt  laws,  that  all 
the  creditors  of  the  bankrupt  shall  be 
placed  upon  an  equal  footing,  does  not 
extend  to  such  as  have  fairly  acquired  a 
lien  upon  his  property  :  because  the  other 
creditors  trusted  to  the  personal  credit  of 
the  bankrupt,  while  those  who  had  liens 
trusted  only  to  the  things  which  were  the 
subjects  of  those  liens,  and  not  to  the 
personal  credit  of  the  owner.  Nor  does 
the  allowance  of  such  liens  tipon  the 
whole  tend  to  the  prejudice  of  the  credi- 
tors at  large,  whether  the  liens  be  acqui- 
red by  a  mere  pawn  of  the  property,  or  for 
work  done  upon  it  in  the  course  of  trade  ; 
lor  in  the  former  case  the  money  lent  to 
the  bankrupt  would  never  have  become  a 
part  of  his  assets,  if  the  thing  were  not 
pledged  to  raise  the  loan  ;  and  in  the  latter 
case  the  value  of  the  property  would  not 
contribute  so  much  to   increase  the  fund 

(/)  Oilebar  v.  Fletcher,  1  Peeve  Wms.  737.  Walker 
V.  Burrows,  1  Alk.  94.  Brown  v.  Heathcote,  1  Atk.162. 
Exparte  Dumas,  1  Atk.  2o2.  Lempriere  v,  Paslej-,  2T. 
R.  485.  and  cases  collected.  Taylor  v.  Wheeler, 
2  Vern.  5(30,  note  (I)  last  ed.  And  see  Sir  Samuel 
Romilly's  act,  4G  Geo.  3.  c.  135.  s.  1. 
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out  of  Avhich  the  other  creditors  were  to  be 
paid,    if  the  work  were  not  done  upon  it. 

3.  If  a  person  liavinjjf  a  lien  upon  goods 
in  his  possession  when  they  are  demanded 
of  him,  claims  to  detain  tiicrn  upon  a  dif- 
ferent ground,  mailing  no  mention  of  the 
lien,  it  will  be  considered  as  a  waiver  of 
it,  and  trover  may  be  maintained  against 
him  without  evidence  of  any  tender 
having  been  made  of  the  amount  of  his 
lien,  [hi] 

4.  15ut  no  lien  once  fairly  acquired  shall 
be  divested,  while  the  property  on  which  it 
exists  remains  in  the  possession  of  the 
party  claiming  the  iien,  by  the  owner's 
aliening  the  property  to  a  third  person. 
For  such  person,  though  a  bond  /ide  puT' 
chaser  must  take  it  subject  to  tiie  iien.  (ti) 


Lien  of  Attornies  and  Soiicilors. 
The  attornies   and  solicitors  of  the  dif-  ^^  '''^"  ^  ''*-"" 

can  he  cl:uiu» 

fercnt  courts  of  law  and  e(]uitv  have  a  lien  <'rf  "P"" 

r  -I     ■  11  *^  •       1     •     pJipers. 

tor  their   costs  upon   all   papers  ot    their 

(???)   Boardmanv.  Sills,  1  C'limpb.  R.410.  n. 
(??)   Gotiin  V.   London    Assunince   Company,  Buir 
489. 
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clients  that  come  into  their  possession  in 
those  characters  for  the  purposeof  business; 
and  though  such  papers  do  not  come  into 
their  hands  in  the  particular  cause,  or  on 
the  particular  occasion  from  which  their 
demand  arises.  In  the  court  of  Chancery 
they  are  permitted  to  retain  title-deeds,  {a) 
And  it  has  been  admitted,  that  an  attorney 
has  a  lien  upon  court-rolls,  and  other  papers 
which 'come  into  his  hands  as  steward  of  a 
court,  and  receiver  of  rents,  until  he  is 
paid  what  is  due  to  him  from  the  proprietor; 
and   the  court  will    not    compel    him    to 


(a)  Anon.  12  Mod..  554.  I\2itchf>ll  v,  Oldfield,  4 
T.  R,  lt?3.  Exparte  Nesbitt,  2  Scho.  and  Lefr.  R.  279. 
An  aj^ent  in  town  has  a  lien  upon  papers  in  his  hands  not 
immediately  against  the  client,  but  through  the  medium 
of  tlie  solicitor  in  the  countrv  employed  by  the  client. 
The  agent  having  a  riglit  to  retain  tlie  papers  from  the 
client,  untU  whatever  remains  due  from  him  to  the 
country  solicitor  is  paid  to  the  agent,  as  far  as  it  will 
go  in  satisfaction  of  his  demand  against  such  solicitor. 
AVard  v.  Hepple,  15  Ves.  jun.  297.  ;  and  see  16  Ves. 
jun.  164.  And  if  a  client  change  his  solicitor  during 
the  cause,  the  former  solicitor  will  have  a  lien  upon 
papers  in  his  hands  for  his  costs :  but  the  court  will 
Tiot  allow  the  solicitor  to  stop  the  progress  of  the  cause 
by  any  other  means.  Merryweather  v.  IMelllsh,  13  Ves. 
jun.  161.  O'Dea  v.  O'Dea,  1  Scho.  and  Lef.  .315. 
Twort  V.  Dayrell,  13  Ves.  jun.  195.     And  if  a  solicitor 
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tieliver    them  up   without    satisfaction    of 
that  lien. 

And  where  an  order  is  ohtained  for 
taxing  an  attorney's  bill,  and  delivering  all 
)!>ook.s,  papers,  Sec.  upon  the  back  of  which 
the  prothonotary  indorses  his  allocatur, 
the  attorney  is  entitled  in  tlie  first  instance 
to  the  possession  of  it,  for  the  purpose  of 
enforcing  payment  of  his  bill.   (/>) 

This  practice  of  allowing  attornies  a 
lien  upon  the  papers  of  their  clients,  is 
not,  according  to  Lord  Mansfield,  of  very 
ancient  date,  but  was  established  on  gene- 
ral principles  of  justice,   (c) 

But  though  an  attorney  has  in  every  case  Wheo  a 

,        ,.  .    I        •     general  lien 

a  particular  lien  upon  papers,  until  he  is  cannot  be 
recompensed  for  the  trouble  of  drawing  p^^""^,  "^°" 
them,  where  the  property  in  papers  at  the 
time  of  the  delivery  of  them  by  the  client 

declines  proceeding  to  u  hearing  in  tlie  court  of  Chan- 
cery for  his  client,  he  will  have  no  lien  upon  any  fund 
in  court.     Cresswell  v.  Biron,  14  Ves.  jun.  271. 

(i)  Alger  v.  HeHord,  1  Taunt.  38. 

(c)  Doug.  10 1 :  and  see  16  Ves.  jun.  280.  At  a 
trial  at  Nisi  Prius,  Pasch.  6  W.  &  M.  where  A.  pur- 
chased the  interest  of  a  lease  for  years,  and  the  writing 
was  left  in  the  hands  of  B.  an  attorney,  to  draw  an 
assignment  of  it ;  and  B.  drew  it,  and  it  was  sealed  ; 
b-ut  B.  refused  to  deliver  it  vnitil  A.  paid  for  it.  Upon 
which  A.  brought  trover  against  B.  for  the  deed.     It 
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to  the  attorney  is  in   a  third  person,  the 
attorney   cannot   detain  them  against  the 
owner  for  a  debt  due  from  the   client.   (</) 
"^        And  though  a  solicitor  have  a  lien  on  a  deed 
for  his  costs,  yet  if  his  client  is  bound  to 
produce  it  for  the  benefit  Of  a  third  person, 
so  also  is  the  solicitor  ;    the  right  of  lien 
existing  only   as  between  his    client   and 
him.   (c)      And   if  a   tenant  for  life  give 
deeds  into  an  attorney's  hands,  the  attor- 
ney has  no  lien   upon    them   against   the 
remainderman  ;    for    that  would   enable  a 
tenant   for  life  to  charge  a  remainderman, 
and  to  create  a  greater  interest  in  another 
than  he  himself  possessed.   (/) 

If  writings  too  are  delivered  to  an  attor- 
ney under  a  special  agreement,  or  for  a 
particular  purpose,  upon  a  special  trust, 
not  to  be  subject  to   the  general  lien,  he 

wasruled  by  Holt,  C.  J.  that  the  action  will  lie,  because 
B.  might  have  an  action  for  what  he  deserved,  but  that 
he  could  not  detain  for  it.  Anon,  ex  rel,  Magistii 
Place,  ILd.  Raym.  738. 

[d)  Exparte  Bush,  7  Vin.  Ab.  74.  Exparte  Bell, 
18  Aug.  1803.  Co.  B.  L.  429.  This  is  considered  as  a 
doubtful  point  in  Bac.  Ab.  tit.  Attorney  (f) 

(e)  Furlong  v.  Howard,  2Scho.  and  Lef.  115. 

(/)  Exparte  Nesbitt,  2  Scho.  and  Lef.  279. ;  and 
see  Hoare  v.  Parker,  2  T.  R.  376. ;  and  post,  lien  of 
pawnee. 
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cannot  detain  them.  Thus  where  the 
plaintilf  had  an  estate  mortgaged  to  liim, 
and  the  defendant  who  was  an  attorney, 
and  who  drew  the  mortgage,  did  by  that 
means  get  all  the  deeds  relating  to  the  title 
into  his  possession,  and  refused  to  deliver 
them  to  the  plaintiff',  unless  the  mortgagor 
would  pay  a  debt  which  the  defendant  pre- 
tended to  be  due  from  him  :  upon  a  motion 
for  a  rule  to  deliver  up  the  deeds  to  the 
plaintitf  upon  payment  of  what  was  due 
for  drawing  and  engrossing  the  mortgage, 
the  court  was  of  opinion,  that  though  an 
attorney  might  detain  papers  until  the 
money  be  paid  for  drawing  them,  he  can- 
not detain  any  writings  which  are  delivered 
to  him  upon  a  special  trust,  even  for  the 
money  due  to  him  in  that  ver}^  business; 
and  a  rule  was  accordingly  made  for  deli- 
vering up  the  deeds,  (g)     xA-nd  if  anattor- whenno  Ilea 

...  ,     '"  .  ,  ,  .    can  be  clairn- 

ney  or  solicitor    take    security   trom  hised. 
client  for  the  money  due  to  him,  he  thereby 
gives  up  his  lien  for  the  soiii  secured  upon 

(g)  Lawson  v.  Dickenson,  8  IWod.  30G.  The  case, 
however,  exparte  Sterlin^^,  16  Ves.  jnn.  258.  decides, 
that  a  mere  delivery  of  papers  for  a  particular  purpose, 
as  for  preparing-  a  mortgage,  will  not  prevent  the  attor- 
ney from  having  a  general  lien,  there  being  no  special 
ajjreement  to  that  etfcct. 
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any  papers  then  in  his  possession,  oi* 
■which  may  come  into  liis  possession  after- 
wards. (A) 

Though  an  attorney  is  entitled  to  a  lien 
upon  papers  which  come  into  his  hands 
before  the  bankruptcy  of  his  client,  as  wel 
against  the  assignees,  as  against  the  bank- 
rupt, according  to  the  general  rule  of  law 
that  no  one  can  subject  his  property  to  the 
hen  after  he  is  become  a  bankrupt,    papers 
received  from  the  client   after  his  bank- 
ruptcy cannot  be  retained  ;  (i)  and  where 
the  act  of  bankruptcy  consists  in  lying  two 
months  in  prison,  no  lien  can  be  acquired 
on  papers  delivered  after  the  first  arrest.  (A) 
Lion  upon  Attomies   and.  solicitors  of  the   several 

judfjiiieuts. 

courts  have  likewise  a  lien  upon  judgments 
recovered  by  their  clients  for  their  bill  of 
costs.  And  they  are  not  only  allowed  to 
retain  the  money  if  it  come  into  their  hands 
for  the  amount,  (/)  but  courts  both  of  law 
and  equity  have  now  carried  it  so  far,  that 
an  attorney  or  solicitor  may  obtain  an  order 

(/i)  Cowfcll  V.  Simpson,  IG  Ves,  juu.  275. 

(i)  Exparte  Bash,  7  Vni.  Ah.  74.  E^parte  Bell,  Co. 
B.  L.  429. 

[k]  Exparte  Lee,  2  Ves.  jun.  28-3. 

il)  Mitchell  V.  Oldtield,  4  T.  R.  123.  Welsh  v.  Hole^ 
Doug.  22G.  Taylor  v.rophain,  15  Ves.  jun.  72.  But 
n  the  ca?e  of  Craddock  v,  Glin,  12  Mod.  657.,  where 
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to  stop   his    client  from  receiving  money 
recovered  in  a  suit  in  wliich   he  has  been 
employed  for  him,  until  his  bill  is  paid,  (m) 
And  if  the  defendant's  attorney  pay  to  the 
plaintiff"  himself  the  debt  and  costs  reco- 
vered, after  notice  from  the  plaintiff's  attor- 
ney not  to  do  so,   because  his   bill  is  not 
satisfied,    the  defendant's  attorney  will  be 
liable  to  pay  over  again  to  the  plaintiff's 
attorney  the  amount    of  his  lien  on  such 
debt,  and  costs  of  suit,   {71)    though    the 
plaintiff  threatened  to  take  the  defendant 
in  execution,  unless  the  money  due  to  him 
was  immediately  paid.  (0) 

But  if  the  plaintiff  compromise  the  debt 

a  suit  was  brought  against  an  attorney  for  money  re- 
ceived to  the  plaintiff's  use,  and  the  attorney  having 
apphed  part  of  the  money  to  pay  himself  for  the  labour 
and  expence  he  had  incurred  in  a  cause  in  wliich  the 
plaintiff  had  employed  him,  moved  to  have  his  bijjl 
taxed,  and  an  allowance  of  what  was  due  ;  the  court 
refused  to  interpose  for  that  purpose. 

(m)Per  Lord  Mansfield,  Wilkins  v,Carmichael,Doug. 
104.  Welsh  V.  Hole,  Doug.  226.  In  this  case  Sir 
J.  Burrows  mentioned  to  the  court  that  tlie  first  in- 
stance of  such  an  order  was  in  the  case  of  one  Taylor 
of  Evesham,  about  the  time  of  a  contested  election  for 
that  boron^h.  And  Lord  Mansfield  siiid,  that  he  him- 
self had  argued  the  question  in  the  court  of  Chancery. 

(n)  Welsh  V.  Hole,  Doug.  220. 

{0)  Read  V.  Dupper,  0  T.  R.  301. 
G 
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and  costs  with  defendant,  before  the  plain* 
tiff's  attorney  has  been  paid  his  bill,  the 
court  will  not  oblige  the  defendant  to  pay 
him  unless  he  gave  the  defendant  notice, 
before  the  compromise,  not  to  settle  with 
the  plaintiff,  until  his  bill  should  be  dis- 
charged,  (p) 

An  attorney  has  likewise  a  lien  for  his 
bill  of  costs  on  money  levied  by  the  sheriff 
under  an  execution  upon  a  judgment  reco- 
vered by  his  client,  and  is  entitled  to  have 
it  paid  over  to  him,  notwithstanding  the 
sheriff  has  had  notice  from  the  party 
against  whom  the  execution  issued,  to 
retain  the  money  in  his  hands,  and  that  the 
court  would  be  moved  to  set  aside  the 
judgment  for  irregularity  ;  and  notwith- 
standing a  docquet  has  been  struck  against 
the  client,  who  has  become  a  bankrupt,  (q) 

But  where  the  plaintiff  after  having 
charged  the  defendant  in  execution  dies, 
and  the  defendant's  wife  takes  out  admi- 
nistration  to  the   plaintiff,  the  plaintiff's 

(/))  Welsh  V.  Hole,  Doug.  22C. 

(q)  Griffin  v.  Eyles,  1  H.  Bla.  122.  The  assignees 
of  a  bankrupt  cannot  take  out  oT  court  money  paid  iu 
by  the  defendant  in  an  action  at  the  bankrupt's  suit, 
until  tliey  have  paid  the  attorney  of  the  latter  his  bill. 
Owtton  V,  Bryan,  Barnes.  115. 
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attorney  will  have  no  lien  upon  the  judg-* 
ment,  so  as  to  prevent  the  court  from  dis- 
chare^ing  the  defendant  on  motion,   (r) 

An  attorney  has  also  a  lien  upon  a  sum 
awarded  in  favour  of  his  client,  where  the 
cause  is  referred  to  arbitration,  as  well  as 
upon  a  sum  recovered  by  judgment;  and 
if  the  defendant  after  notice  from  the 
plaintiff's  attorney  to  pay  him  the  amount 
of  the  damages  and  costs  awarded,  pay  it 
over  to  the  plaintiff  himself,  the  attorney 
may  compel  a  repayment  of  it  to  himself, 
and  will  not  be  prejudiced  by  a  collusive 
release  from  the  plaintiff  to  the  defend- 
ant, {s) 

There  is, however,  it  should  be  observed, 
a  considerable  difference  between  the  prac- 
tice of  the  court  of  King's  Bench,  and 
that  of  the  court  of  Common  Pleas,  with 
respect  to  the  lien  of  attornies  on  judg- 
ments recovered  for  their  clients.  In  the 
court  of  King's  Bench,  the  attorney  is 
holden  to  have  a  lien  upon  the  judgment 
paramount  to  any  claim  of  set  off  by  the 
parties,  {t)  And  though  that  court  wi^l 
not  interfere  so  as  to  prevent  the  plaintiff 

(r)  Pyuev.  Erie,  8  T.  R.  407. 

{s)  Onnerod  v. Tate,  1  East,  4G4. 
(0  Glaister  v.  Ilewer,   8  T.  R.  70.     Sellon  s  Pract. 
451. 

G  3 
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from  settling  his  own  cause,  yet  they  will 
not  allow  the  defendant  in  one  cause  to 
setoff  the  costs  recovered  by  him  in  ano- 
ther against  the  plaintiff,  until  the  lien  of 
the  plaintiff's  attorney  upon  the  debt  and 
costs  recovered  against  the  defendant  is 
satisfied,  or  an  undertaking  is  entered  into 
to  that  effect ;  (u)  though  the  same  attor- 
ney who  claims  the  lien  was  employed  in 
both  causes,  (v)  But,  according  to  the 
practice  of  the  court  of  Common  Pleas, 
an  attorney  has  only  a  lien  subject  to  the 
equitable  claims  of  the  parties  to  the 
suit,  ( w)  and  will  not  be  allowed  to  pre- 
vent a  set  off  in  costs  between  them  by  any 
claim  of  lien  upon  such  costs,  (.r)  Ac- 
cordingly, where  there  were  several  defend- 
ants, some  of  whom  suffered  judgment  by 
default,  while  the  others  went  to  trial 
and  obtained  a  verdict ;  the  court  of  Com- 
mon Pleas  permitted  the  costs  and  damages 
on  the  judgment  by  default  to  be  deducted 
from  the  costs  taxed  on  the  postea  to  those 

(«;  Mitchell  V.  Oldfield,  4  T.  R.  124. 

(ij)  Morsland  v.  Pasley,  2  H.  Bla.  441,  n.  (a). 

{iv}  Schoole  V.  Noble,  1  H.  Bla.  23.  Nunez  v, 
ivrodigliani,  1  H.  Bla.  217.  Roberts  v.  Mackoul,  cited 
by  counsel  in  Thrustout  dem.  Barnes  v.  Crafter,  2  Bla, 
R.  827.     Per  Rooke,  J.  Swaine  v.  Senate,  2  N,  R.  99. 

(x)  Hall  V.  Oddy,  2  Bos.  &  Pul.  28.  Embdin  v. 
Darly,  1  N.  R.  22. 
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defendants  who  had  a  verdict,  (on  afFida- 
vit  that  the  former  defendants  acted  under 
the  authority  of  the  latter,  who  had  under- 
taken to  pay  costs,)  notwitlistanding  a 
claim  of  lien  by  the  attorney  on  the 
costs,  (y)  Nor  will  the  court  of  Common 
Pleas  depart  from  the  rigour  of  this  rule, 
though  it  should  appear  that  the  client 
was  insolvent,  and  there  was  no  other  fund 
out  of  which  the  attorney  could  be  paid,  (z) 
The  same  principle  appears  to  be  followed 
in  the  court  of  Chancery  with  respect  to 
the  lien  of  solicitors  on  costs,  where  dif- 
ferent demands  arise  in  the  same  cause,  as 
in  the  court  of  Common  Pleas  ;  the  costs 
in  such  case  being  arranged  according  to 
the   equities  of  the   parties,  allowing  the 

iy)  Schoole  V.  Noble,  1  H.  Bla.  23. 

(2)  Vau-han  v.  Davlcs,  2  H.  Bla.  440.  Dennie  v. 
Elliott,  2  H.  Bla.  587.  In  the  case  of  Hall  v.  Oddy, 
2  Bos.  &  Pill.  29.  Ld.  Eldon,  C.  J.  said,  he  found 
this  to  be  the  settled  practice  of  the  court  of  Common 
Pleas  with  much  surpri/e,  since  it  stood  in  direct  con- 
tradiction to  the  practice  of  every  otlier  court,  as  well 
as  to  the  principles  of  justice.  Heath,  J.  and  Rooke,  J. 
said  they  had  no  objection  to  have  tlie  practice  recon- 
j-idered.  But  Rooke,  J.  added,  that  it  did  not  appear 
to  him  unfair  as  it  then  stood,  the  attorney  looking  in 
the  first  instance  to  the  personal  security  of  his  client : 
and  afterwards,  in  the  case  of  Swaine  v.  Senate,2  N.  R. 
made  the  same  observutioa. 
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solicitor  a  lien  only  upon  the  balance  re- 
maining under  that  arrangement,  (a)  But 
though  the  courts  will  none  of  them  inter- 
fere on  behalf  of  the  attorney,  where  the 
C?  client  has  fairly  and  honestly  terminated 

the  affair  with  his  adversary,  and  the  whole 
debt  and  costs  have  been  paid,  [h)  none 
of  the  courts  will  permit  an  attorney  to  be 
defeated  of  his  remedy  for  his  costs,  by  a 
collusive  settlement  between  his  client 
and  the  other  party;  (c)  and  accordingly, 
where  a  client,  at  whose  suit  a  defendant 
was  in  custody  for  non-payment  of  costs 
taxed  for  scandal  and  impertinence,  exe- 
cuted a  mere  voluntary  release  to  the 
defendant  without  the  knowledge  of  the 
clerk  in  court,  the  Lord  Chancellor  would 
not  discharge  the  defendant  till  he  had 
paid  the  clerk  his  fees,  (d) 


Lien  of  Clerks  of  the  several  Courts. 

Clerk  iQ  A  clerk  in  Chancery  has  a  lien   upon 

Chancery. 

[a]  Taylor  V.  Popharn,  15  Ves.jun.  72, 

[b]  Doug.  2:38.     2  Ves.  25, 

[c]  Swaine  v.  Senate,  2  N.  R.  99,     Ormerod  v.  Tate^ 
1  East,  464. 

{(/)  2  Ves.  25.     1  Bac.  Ab.  p.  304. 
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papers  in  his  hands  till  his  bill  is  paid  ;  and 
where  a  country  client  employs  an  attorney 
or  solicitor  in  the  country,  in  a  cause  in 
Chancery,  and  the  solicitor  employs  a 
clerk  in  Chancery,  and  the  client  in  the 
country  pays  the  solicitor  his  bill,  but  the 
solicitor  neglects  to  pay  the  clerk  in  Chan- 
cery ;  though  the  country  client  is  not 
bound  to  pay  Ihe  clerk  in  Chancery,  the 
court  will  allow  the  latter  to  retain  any 
papers  he  may  have  in  his  possession,  (e) 

A  six  clerk  is  entitled  to  retain  papers  Six  clerk, 
in  his  hands  for  his  fees,  though  the  client 
has  paid  his  solicitor,  and  the  solicitor  has 
satisfied  the  clerk  in  court  the  whole  of 
his  bill ;  (/)  and  a  sworn  clerk  cannot 
retain  from  a  six  clerk  his  proportion  of 
the  fee,  though  the  former  has  given  credit 
to  the  client,  (g-) 

But  a  clerk  in  court  who  lends  money 
to  a  solicitor  to  carry  on  a  cause,  shall  not 
be  entitled  to  detain  the    papers  of    the 

[e]  Farewell  v.  Coker,  2  P.  Wm3.  4G0.  Tlie  court 
of  K.  B.  will  grant  a  rule  for  the  clerk  of  the  crown 
office,  or  a  clerk  in  court,  where  their  billa  have  been 
included  or  taxed  in  the  attorney's  bill,  to  be  paid  im- 
inediutelyby  the  client.  Waldron'3  case,  ?  Str,  1126, 
llexv.  Smollet,  3  Burr.  1313. 

(/ )  Taylor  v.  Lewis,  2  Ves.  111.     3  Atk.  727.  S.  C, 

is)  Ex  parte  Six  Clerks,  3  Ves.  jun,  589. 
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client  as  a  pledge  for  the  money  so  ad- 
vanced, {h) 
Clerk  of  a«.  Whether  a  clerk  of  assize  is  entitled  to 
a  lien  upon  papers  in  his  hands  for  his  fees 
remains  undecided.  In  the  case  of  Rex  v. 
Bury,  Doug.  ISo,  note  26.,  which  came  on 
upon  a  rule  to  shew  cause  why  an  attach- 
ment should  not  issue  against  the  defend- 
ant, who  was  a  clerk  of  assize  on  the 
Norfolk  circuit,  for  not  obeying  a  writ  of 
certiorari  to  remove  an  indictment  for  mur- 
der, and  a  special  verdict  founded  upon  it, 
in  the  case  of  Rex  v.  Both  wick  >  the  defend- 
ant insisted,  that  he  had  a  right  to  retain 
the  record  till  he  should  be  paid  his  fees 
for  drawing,  engrossing,  &c.  which  the 
attorney  for  the  prisoner  refused  to  pay, 
on  the  ground  of  their  being  exorbitant. 
However  on  the  attorney's  undertaking 
to  pay  as  much  as  should,  on  a  reference  to 
the  master,  be  reported  to  be  due,  the 
record  was  returned  into  the  court :  upon 
ivhich  the  rule  was  discharged,  Lord  Mansr 
field  saying  that  he  should  be  very  unwil- 
ling to  determine  that  a  clerk  of  assize  had 
a  lien  on  the  records  of  the  court  for  his 
fees  ;  for  that  he  foresaw  great  inconveni- 
,ence  from  such  a  doctrine. 

[h)  Grey  v.  Cockeril'l,  2  Atk.  114. 
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Lien  of  Bankers. 

Bankers  have  a  lien  iqion  all  paper  secu- 
rities of  their  cmj)loyers  in  their  possession, 
not  only  for  debts  accruing  on  the  particu- 
lar account  for  which  the  securities  were 
deposited,  but  also  for  a  general  balance 
due  to  them  on  other  accounts  from  the 
same  employer,  [a) 

But  if  the  banker  receive  any  particular 
security  under  such  special  circumstances, 
as  amount  to  evidence  of  an  agreement  to 
waive  his  right  to  a  general  lien  upon  it,  he 
cannot  afterwards  retain  it  for  a  general 
balance  due  to  him.  ( b)  Accordingl}', 
where  a  banker  being  in  advance  to  his 
employer  to  the  amount  of  fourteen  hun- 
dred pounds,  received  from  him  securities 
as  a  pledge  for  one  thousand  only  ;  it  was 
determined,  that  he  had  no  lien  upon  those 
securities  for  any  further  sum  than  the 
thousand  pounds,  (c) 

Where^  however,  a  person  lodges  bills 
with  his  banker  payable  at  a  future  date, 

(a)  Jourdaine  v.  Lefevre,  1  Esp.  R.  66.  Davis  v. 
Bowsher,  5  T.  R.  488  ;  and  see  Savill  v.  Barcliaid, 
4  Esp.  53. 

[h)  Davis  V.  Bowsher,  5  T.  R.  488. 

(c)  Vanderzee  V.  Willis,  3  Bro.  C.  C.  21.  see  lien  of 
pawnee,  note  (/). 
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and  the  banker  advances  him  a  sum  to  the 
amount  of  part  of  the  bills  so  lodged,  and 
enters  the  discount  upon  some  bills  select- 
ed from  those  so  lodged,  the  banker  does 
not  by  such  selection  waive  his  lien  upon 
the  remaining  bills,  (c?) 


Lien  of  Calico  Printers. 

A  calico  printer  has  not  only'  a  parti- 
cular lien  upon  linen  placed  in  his  pos- 
session for  the  execution  of  the  purposes 
of  his  trade,  for  work  done  to  that  linen, 
but  also  for  a  general  balance  due  for 
printing  other  linen  for  the  same  em- 
ployer. («) 

But  this  lien  of  the  calico  printer  for 
his  general  balance  is  confined  to  such 
ijeneral  balance,  as  arises  from  M^ork  done 
by  him  in  the  course  of  his  trade,  and 
cannot  be  claimed  for  debts  due  on  other 
accounts  from  his  employer.  (6) 


Lien  of  Carriers  in  general. 
Carriers  have       £very  common  carrier  is  (c)  warranted 

a  particular 

^'«"-  [d]  Davis  V.  Bowsher,  5  T.  R.  488. 

(a)  Exparte  Andrews,  Co.  B,  L.429.Wel<ion  v.  Gould^ 
3  Esp.  R.  2«8. 

[h)  ^Veldon  v.  Gould,  3  Esp.  R.  268. 

(c)  Every  person  who  undertakes  generally  to  carry 


THE    LAW    or     MEX.  i^X 

hy  the  common  law  to  detain  goods  deVi- 
vcMcd  to  him  for  conveyance,  until  the 
price  of  the  carriage  of  those  parti cuhir 
uoods  is  paid  ;  {'(I J  uiion  the  same  princi-  i>pcausK  co>n<- 
pie  that  innkeepers  and  other  bailees,  take ^jowUs. 
whom,  from  the  nature  of  their  employ- 
ment the  law  obliges  to  receive  goods,  are 
on  that  account  allowed  a  lien  on  them, 
until  a  proper  compensation  be  made  for 
the  trouble  or  expence  incurred  by  the 
bailment.  For  by  the  same  law  the  car- 
rier is  compellable  to  receive  and  carry 
the  goods  of  any  one  who  otiers   them  tor 

the  goods  of  all  persons  iudifFercntly  for  liiro,  as  mas- 
ters and  owners  of  sliips,  lightermen,  hoymen,  and  pro- 
prietors of  waggons,  come  under  the  denomination  of 
common  carriers,  (jisbourn  v.  Flurst,  1  Salk.  249. 
Bac.  Ab.  tit.  Carriers.  And  if  the  proprietor  of  a 
stage  roach  take  a  distinct  price  for  the  carriage  of 
goods,  lie  shall  be  deemed  a  conunon  carrier.  2. Show. 
loS.  Middleton  v.  Fowler,  1  Salk.  282.  Hut  a  hack- 
ney coachman  is  not  a  common  carrier  within  the  cus- 
tom of  the  realm.  Com.  R.  25.  Nor  is  the  post-master 
general,  l,ane  v.  Cotton,  1  Ld.  Rayni.  B4G.  Whitfield 
V.  Lord  I.e  Despencer,  Cowp.  754. 

(d)  Skinner  v.  llpshaw,  I,d.  Raym.  75?,  and  per 
Holt,  C.  .1.  Yorke  V.  Crenaugh,  I.d.  Raym.  807.  Rush- 
foitli  V.  lladlield,  0  East,  519.  7  East,  224.  But  a 
carrier  or  warehouseman  has  no  lien  on  goods  for 
booking  or  warehouse  room,  when  the  goods  are  taken 
by  the  owner  from  the  waggon,  and  have  never  been 
in  the  wareliouse.  Lambert  v.  Robinson,  I  Esp.  R.119. 
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that  purpose,  fe)  provided    he    has  suffi- 
cient convenience  for  such    carriage,    and 
a  reasonable  reward  is  tendered  him  at  the 
Thoiijrb  the    time.  (/■)     And  for  this    reason  he  is  not 

floods  are         ,  "^  .  .  •  i         r*     i 

stolen.  bound    to    enquire    into  the    title  ot    the 

person  who  delivers  the  goods  to  him  ; 
and  may  retain  them  against  the  true 
owner  until  the  carriage  be  paid  ;  though 
the  latter  should  prove,  that  they  were 
stolen  from  him  by  the  person  from  w'hom 
the  carrier  received  them.(g')But  no  carrier 

fe)  Yorke  v.  Gienauglj,  Ld.  Ray.  867,  Kirkman 
V.  Shawcross,  6  T.  R.  14.  Oppeiiheiin  v.  Russel,  3  Bos. 
&  Pill.  42. 

(/)  2  Show.  327.  Per  Holt,  C.  J.  Lane  v.  Cotton, 
12  Mod.  484.  Ld.Raym.  652,4.  Though  an  action  will 
lie  against  a  carrier  for  refusing  to  take  a  packet  pro- 
per to  be  sent  by  him,  it'  his  horses  are  not  loaded  or 
his  waggon  not  lull,  no  action  Avill  lie  for  such  refu- 
sal if  his  horses  be  loaded  or  his  waggon  full.  Bui. 
N.  P.  70.  and  if  a  man  come  to  lade  goods  on  board  a 
ship  at  an  unseasonable  hour  the  master  is  not  obliged 
to  take  them  in.  Morse  v.  Slue,  cited  by  Holt,  Ch.  J. 
Lord  Raym.  Ga2.  A  carrier  may  also  make  a  special 
contract  or  refuse  to  take  goods  in  extraordinary  cases, 
but  upon  extraordinary  terms,  Gibbon  v.  Paynton, 
4  Burr.  2298.  And  of  late  years  they  have  been  al- 
lowed to  limit  their  responsibility  very  considerably  by 
special  notices.  Nicholson  v.  Willan,  5East,  507.  Clay 
V.  Willan,  1  H.  Bla.  298.  Izettv.  Mountain,4  East,371. 

[g]  Case  of  the  Exeter  carrier  cited  by  Lord  Holt, 
in  Yorke  v.  Grenaugh,  2  Ld.  Raym.  807. 
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can,  by  the  common  law,  claim  a  lien  for 
his  general  balance,  or  to  any  greater  ex- 
tent than  the  carriage   price  of  the   parti- 
cular ooods.     Surli  a  lien  niav  indeed   be 
established  in  tliis  as  well  as  in  any  other 
case    by  proof  of  an  express  contract   for 
it  ;  or  it  may  be  implied  from  the  general 
usage  of  trade  ;  [hj  or  the  particular  mode 
of    dealing    between    the     parties    them- 
selves,   [ij      But    the    frequent    attempts 
made  by  carriers  of  late  years  to  alter  the 
situation  in  which  the  law  has  placed  them, 
by  limiting  their  responsibility,  on  the  one 
hand,  by  special  notices,  and  on  the  other 
by  extending   their    lien   so   as    to   cover 
their  general  balances,    have  rendered  the 
courts  extremely  jealous  of  admittino- such 
an    extension  ;  and     accordingly     in    the 
case  of  Rushworth  v.  liadfield,  6  East  519, 
7  East  224,  it  was  determined  by  the  court 
K.  B.  that    the    claim     of  carriers  to   a 
lien  for  their  general  balance  was  contrary 
to  the    policy  of  the    common    law,   and 
the  interest  of  trade,  and  by  no  means  ne- 
cessary   for   their  own   convenience.     To 
establish  such  a  claim  on   general    usage 

(A)  Asplnall  v.  Plckford,  3  Bos.  &Pul.  44„  n.  But 
see  Lord  EUcnborougli's  observations  upon  tliis  casein 
Rushforth  V.  Iladfreld,  Smith's  R.  G37. 

(i)  Rushforth  v.  Hadfield,  6  East,  519.  7  East,2-24. 
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the  proof  must  be  very  strong ;  and  evi- 
dence of  a  few  recent  instances  of  detain- 
ers b}^  carriers  for  their  general  balance 
nould  not  be  sufficient  to  furnish  an  in- 
ference that  the  party  who  dealt  with  the 
carrier  had  knowledge  of  the  usage,  and 
thence  to  warrant  a  conclusion,  that  he 
had  contracted  with  reference  to  it,  and 
adopted  the  general  lien  into  the  parti- 
cular contract.  But  it  was  at  the  same 
time  admitted  by  the  court,  that  either 
the  general  usage  of  trade,  if  notorious, 
uniform,  and  long  established,  or  the  pre- 
vious usage  of  the  parties  between  them- 
selves, if  clearly  proved,  would  be  suffi- 
cient evidence  of  a  contract  for  a  general 
lien. 

In  conformity  with  the  rules  by  which 
all  the  liens  at  common  law  are  governed ; 
if  the  carrier  parts  with  the  goods  out  of  his 
own  or  his  agent's  hands  after  the  lien  has 
attached,  the  lien  is  gone.  And  an  usage 
for  carriers  to  retain  goods  cannot  be  sup- 
ported in  opposition  to  the  consignor's 
right  to  stop  in  transitu,  (k)  Neither  has 
a  carrier,  who  by  the  usage  of  a  particu- 
lar trade,  is  to  be  paid  for  the  carriage  of 
goods  by  the   consignor,    any  right  to  de- 

{k)  OppL-nheim  v.  Russel,  3  Bos.  &  Fill.  42.  Lick- 
barrow  Y.  Mason,  C  East^  25.  in  n  itis. 
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tain  them  against  tlie  consignee,  who  has 
paid  tlie  price  of  them  for  the  carriage  of 
other  goods  of  the  same  sort  sent  by  th*:r 
consignor.  (/) 


Lien  of  Carriers  hy  Water. 

Owners  and  masters  of  general  («)  ships 
and  vessels  carrying  goods  for  hire  on  the 
high  seas  or  on  navigable  rivers,  as  hoy- 
men  and  lightermen,  are  common  carriers 
by  the  custom  of  the  realm,  and  being 
under  the  same  obligation,  and  subject  to 
the  same  responsibility  by  the  common 
law  as  carriers  by  land, (i) are  entitled  by  that 

'd)  Butler  V.  Wookot,  2  Bos.  &  Pul.  N.  R.  G4. 

(a)  By  the  term  general  ship,  is  meant  a  ship  which 
is  employed  by  the  masters  or  owners  of  it  to  convey 
the  goods  of  various  merchants  unconnected  with 
♦■acli  other,  to  the  place  of  their  destination.  And  the 
term  is  here  used  in  contradistinction  to  a  chartered 
ship,  which  is  employed  vmder  a  sealed  instrument 
called  a  charter  party.   Abhot,  112,  215. 

(b)  Coggsv.  Bernard,I.d.Ka)Tn.yl8.  lVentr.238. Jones 
onBailm.  IOC.  Abbot,  249.     The  responsibility  of  car- 

.  riers  by  water  stood  on  the  same  footiii^  at  common 
law  as  that  of  carriers  by  land  :  both  being  alike  re- 
sponsible for  every  damage,  hut  that  which  accrued  by 
the  act  of  <?od  or  the  king's  enemies.  Abbot,  223. 
Botli,  however,  have  succeeded  in  altering  the  situation 
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law    to  the  same  particular  lien   for  the 
price  of  the  carriage  of  goods  delivered  to 

in  wlilcli  the  common  law  had  placed  them  ;  the  latter 
l)y  special  notices,  the  legality  of  which  seems  now  to 
he  clearly  established,  ante  note  (f,)  and  the  former 
by  introducing  clauses  into  the  bills  of  lading  to  take 
away  the  responsibility  of  the  masters  and  owners  in 
various  cases  in  which  they  would  otherwise  be  respon- 
sible. (The  right  of  doing  which  appears  to  be  fully 
admitted,  Nicholson  v.  "W'illan,  5  East,  507.  Abbot, 
218,  59,  G2.  Christian's  notes  to  3  Bla.  Com.  105.  note 
7.)  And  by  applications  to  the  legislature,  which'has 
thought  proper  so  far  to  accede  to  their  wishes,  as  en- 
tirely to  take  away  the  liability  of  the  owners  in  cases 
of  damage  by  fire ;  26  Geo.  3.  c.  86.  s.  '2,  and  to  limit 
it  to  the  value  of  the  ship  and  freight  in  case  of  embez- 
zlement or  robbery,  7  Geo.  2.  c.  15.  26  Geo.  3.  c.  86. 
s.  1  ;  and  to  discharge  both  the  master  and  owners 
from  any  responsibility  for  any  gold  and  silvf,  dia- 
monds, watches,  jewels  or  precious  stones,  unless  the 
shipper  declare  the  true  nature  thereof  to  the  master 
or  owners  by  the  bill  of  lading,  or  otherwise  in  writ- 
ing, 26  Geo.  3.  c.  86.  s.  3;  but  except  in  this  last 
ease,  the  liability  of  the  master  remains  the  same  as 
at  common  law,  unless  varied  by  a  special  contract. 
Abbot,  205.  The  justice  of  admitting  common  carriers 
to  limit  their  responsibility,  when  the  true  value  of  the 
goods  entrusted  to  them  is  concealed  by  the  owner, 
is  obvious,  when  it  is  considered  that  (except  in  tlie 
cases  just  mentioned)  they  are  liable  for  unavoidable 
accidents,  and  that  by  requiring  a  declaration  of  the 
value  of  the  goods,  as  the  condition  of  their  responsibi- 
lity, they  do  not  in  fact  decline  the  obligation  which 
the  law  has  imposed  upon  them,  of  carrying  for  rea" 
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them  in  the  course  of  their  trade  ;  and  the 
luggage  of  a  passenger  nnay  be  detained  by 
the  master  of  a  vessel  for  his  passage 
money,  (m) 

The  right  of  retaining  possession  of  the 
cargo,  until  the  freight  of  the  ship  was  dis- 
charged,   appears  to    have   been    allowed 
to      the   master  by    most     of    the    mari- 
time codes  of  Europe.     By  the  civil  laws, 
as  well  as  by  those  of  Oleron,  he  is  entitled 
to  detain  the  cargo  until  payment  is  made 
of  the  freight  and  other  charges,  such  as 
primage  and  average  due  in  respect  of  it. 
The  same  privilege    was  given  to  him  by 
the    maritime    ordinances    of   France,  (w) 
According  to  our  law  whether  the  ship  be 
a  chartered  or  a  general   ship,  the  master 
is  not  (unless  there    be  an  express  stipu- 
lation that  he  shall  be,)  bound  to  part  with 
the  possession  of  any  part  of   his   cargo, 
until  the  freight  and  other  charges  due  in 
respect  of  such  part  are  paid,  (o)     It  has 

sonable  reward,  but  only  secure  themselves  from  be- 
ing defrauded  of  a  reward  which  is  reasonable  and 
adequate  to  the  risk  they  incur  ;  and  when  it  is  recol- 
lected too,  that  a  carrier  was  never  considered  as  liable 
to  any  greater  extent  than  the  value  of  the  goods  as 
represented  to  him  by  the  bailor.  Carth.  485. 

(m)  Wolf  V.  Summers,  2  Campb.  631. 

{n)  Abbot,  244. 

(o)  Abbot,  276.  Anon,  cases,    12  Mod.  447,  611. 
Artaza  v.  Smallpiece,  1  Esp.  R.  23, 
H 


9'S  THE    LAW   OF  LIEN. 

been  holden  too,  that  he  may  detain    any 
part  of  the  merchandize  for  the  freight  of 
all  that  is  conveyed  to  the  same  person,  (p) 
But   where  the   time   and  manner  of  the 
payment  of  the   freight  are  regulated   by 
express  stipulations   in  the    charter  party, 
(which  is  freq uently  the   case)    the  pay- 
ment can  only  be  enforced  by  proceeding 
on  the   charter   party,    {qj     Nor  can  the 
master  detain  the  goods  on  board  the  ship 
until  these  payments  are  made,  as  the  mer- 
chant would  then  have   no  opportunity  of 
examining  their  condition.  (r)Theusualprac- 
tice  in  Ensrland  is  to  send  the  ""oods  to  a 
wharf,  and  order  the  wharfinger  not  to  part 
with   them   until    the   freight   and    other 
charges  are  paid,    (s)  which    the   master 
may  do  if  he  is  doubtful  of  the  payment, 
without  losing  his  lien,  as    the  possession 
of  the  wharfinger    will,  in   such    case,  be 
considered  the  same  as  the  master's.     Or, 
if  by   the  regulations  of  the   revenue  the 
goods  are  to  be  landed  and  put   into    the 
king's  warehouse, if  the  duties  are  not  paid^ 
the  master  may,    it  seems,  enter  them  in 

{p)  Soldergreen  v.  Flight,  cited  6  East,  622.  Abbot. 

245. 

[q)  Abbot,  276. 

(r)  Abbot,  245.  But   see    Artaza   v.    Sraallpiece, 
1  Esp.  R.  23. 
(s)  Abbot,  24G, 
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his  own  name,  and   thereby  preserve  his 
lien,  (t) 

But  according  to  the  principle  by  which 
all  liens  by  the  common  law  are  regu- 
lated, if  the  master  once  voluntarily  parts 
with  tlie  possession  of  the  goods  out  of 
his  own  or  his  agent's  hands,  he  loses  his 
lien  upon  them,  and  cannot  afterwards 
reclaim  them,  (w) 


Lien  of  Dyei\ 

Though  dyers,  in  common  with    other  Djers have  a 
manufacturers,  are  not  under   any  general  liea. 
obligation  of  law  to  receive  the  goods  of 

{t)  Abbot,27G.  I  have  said  ?f5cem.?,becauseMr.  Abbot 
gives  us  no  autliority  upon  this  point;  and  in  the  case 
of  Ward  V.  Felton,  1  East,  507.  Ld.  Kenyon  doubted 
whether  the  captain  parted  with  his  hen  on  the  goods 
for  freight,  by  depositing  them  in  the  king's  ware- 
house, pursuant  to  the  regulations  of  the  act  of  par- 
liament. 

(w)  Anon.  12  Mod.5ll.Artaza  v.Smallpiece,!  Esp.R. 
23.  Abbot,  246.  In  the  case  of  Soldergrecn  v.  Fhght, 
Guildhdll,sitt.  after  Trin.l79G,  before  Ld.Kcnyon,Ch.J. 
cited  Hanson  v.  Meyer,  C  East,  622.  the  captain  of  the 
ship  was  allowed  a  lien  on  a  part  of  the  cargo,  which 
had  been  removed  into  a  lighter  alongside  of  the  ship 
sent  by  the  vendee,  and  which  the  captain  afterwards 
fastened  to  the  ship's  side  to  prevent  its  fiaal  removal. 
H  2 
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every  one  who  may  send  them  for  the 
purpose  of  being  dyed,  (a)  they  have  a  par- 
ticular lien  upon  all  goods  entrusted  to 
them  in  the  course  of  their  trade,  and  may 
retain  those  goods  for  the  work  done  upon 
But  not  a  them.  But  there  is  no  usage  of  trade, 
**  '   which  entitles  them  to  retain  such  goods 

for  any  other  demand  against  the  owner, 
nor  can  they  maintain  a  claim  to  a  lien  for 
Unless  there    a  general  balance  accruing  from  work  done 
agreeraent      in  the  course  of  their  trade,   unless  there 
be  an  express  agreement  for  it.[b) 

(a)  Collins  v.  Ongley  cited  Brennan  v.  Currint, 
Sayer's  R.  224,  Kirkman  v.  Shawcross,  6  T.R.  14.  Op- 
penheim  v.  Russel,  3  Bos.  &  Pul.  42. 

{b)  Green  v.  Farmer,  4Burr.  2214. 1  Bla.  R.  651 .  S.  C 
Close  V.  Waterhouse,  6  East.  523.  in  notis.  In  the 
cases  of  Mltford  v,  Vaughau,  6  East.  523.  note  e.  and 
Rushforth  v.  Hadfield,  6  East.  523.  it  was  said  by 
the  court,  that  since  the  case  of  Green  v.  Farmer,  it  had 
been  established,  that  a  dyer  had  a  lien  for  his  general 
balance.  But  the  only  cases  which  I  can  find  subse- 
quent to  Green  v.  Farmer,  which  go  to  establish  such 
a  lien,  are  the  two  nisi  prius  decisions  of  Savill  v.  Bar- 
chard,  E.  41 G.  3.  A.  D.  1801. 4  Esp.  R.  53.  and  Hum- 
phreys  v.  Partridge,  tried  before  Mr.  J.  Lawrence,  at 
Gloucester  summer  assizes,  1803 ;  cited  Montague,  B.L. 
Vol.  4,  P.  xviii.  note  (a) ,  In  the  first  of  these  cases 
strong  evidence  being  given  of  the  usage  of  trade  in 
favour  of  such  lien,  Ld.  Kenyon  directed  the  jury,  if 
they  thought  such  was  the  general  practice  of  trade, to 
find  for  the  defendants,  (wlio  set  up  the  lieu  a&  a  de-. 
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Where  however  the  dyers,  dressers, 
whitsters,  printers  and  calenderers  of  Mail- 
fence  in  action  of  trover,  for  a  quantity  of  baize  sent 
them  to  dye,)  and  the  jury  thereupon  Ibund  a  verdict  for 
them.  In  the  second  case  the  only  point  agitated  was 
the  right  of  a  dyer  to  retain  tor  his  general  balance; 
and  nearly  all  the  dyers  in  Oloucestershire,  and  some 
from  other  counties  were  examined,  by  whose  evi- 
dence Mr.  J.  Lawrence  said,  he  thouglit  the  custom  was 
proved,  and  (Green  v.  Farmer,  Burr.  2214.  being 
cited  on  the  other  side,)  observed  that  in  several  subse- 
quent cases  the  custom  had  been  established.  And  the 
dyers  had  a  verdict.  But  in  Close  and  another  as- 
siy:nees  of  Riddel  v.  Waterhouse  and  others,  6  East. 
523.  note  (e),  which  was  trover  for  woollens  delivered 
by  the  bankrupt  before  his  bankruptcy,  to  the  defen- 
dants, who  were  dyers  at  Halifax,  to  be  dyed;  and 
where  atender  had  been  made  of  the  price  of  dying  the 
particular  goods,  but  the  defendants  claimed  to  retain 
for  their  general  balance  for  the  expence  of  dying  other 
goods  on  the  ground  of  usage.  The  jury,  at  the  trial 
Ijefore  Kooke,  J.  at  the  York  assizes,  negatived  any 
such  usage  at  Halifax,  and  found  a  verdict  for  the 
plalntift's :  and  on  motion  for  a  new  trial,  Tr.  42  G.  3. 
the  court  of  K.  B.  finally  discharged  the  rule,  being 
of  opinion  that  as  the  usage  was  negatived,  the  defen- 
dants could  not  retain  for  the  price  of  dying;  any  other 
than  the  particular  goods  dyed,  or  at  most,.  o;ily  for 
the  dying  of  such  goods  as  were  delivered  to  them  at 
one  and  the  same  time,  under  one  entire  contract,  and 
that  at  any  rate,  the  circumstance  of  the  defendants 
having  had  dlti'erent  parcels  of  goods  in  the  ;  hands  at 
one  time,  which  had  been  delivered  at  several  times, 
did  not  give  them  a  lien  on  the  goods  in  question 
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Chester  and  the  neighbourhood,  had  pub- 
lished   resolutions    agreed    upon    among 
themselves  at  a  public  meeting,  that  they 
would  not  receive  any  more  goods  for  the 
execution  of  the  several  purposes  of  their 
trades  upon  them,  but  on  condition  that 
they   respectively  should  have   a  lien  on 
such  goods  for   their  general  balance  :  the 
court  of  King*s   Bench  held   this   agree- 
ment to   be  good  in  law,  because  it  was 
at  the  option  of  those  who  made    it,   to 
receive   goods  or  not  ;  and  that   any  one, 
who  after  notice   of  it  delivered  goods  to 
any  of  those  manufacturers,  must  be  taken 
to  have  assented   to  the   terms   of  it,  and 
consequently  could  not  demand  the  goods 
so   delivered,    without    first    paying    the 
balance  of  this  general  account.  (<?) 


Lien  of  Factor  or  Broker, 

Factors  have  always,  it  seems,  been 
entitled  to  a  particular  lien  upon  the  goods 
of  their  principal  coming  into  their  pos- 

remaiuing  in  their  hands,  for  the  price  of  dying  such 
other  distinct  parcels,  as  had  heen  returned  to  the 
owner. 

(c)  Kirkman  v.  Shawcross,  6  T.  R^  14t  and  see  Clarke 
V.  Gray,  4  Esp.  R.  178. 
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sessdon  in  the  course  of  their  trade,  for 
the  charges  incident  to  those  particular 
goods. (</)  And  since  the  case  Kruger  v. 
Wilcox,  (ej  Amhi.  2.32.  A.  D.  \755.  their 
right  to  a  general  lien  has  been  established 
upon  the  same  principle,  that  general  liens 
have  been  admitted  in  other  cases  by  gene- 
ral usage  of  trade.  And  wherever  there 
is  a  course  of  dealings,  and  a  general  account 
between  the  principal  and  factor,  and  a 
balance  is  due  to  the  factor,  he  has  a  lien 
upon  all  goods  of  the  principal  in  his 
hands,^  in  the  character  of  factor  for  such 
balance,  without  regard  to  the  time  when, 
or  to  the  account  upon  which  he  received 
them.ifj  He  has  this  lien  too,  not  only 
for  money  actually  advanced  to  his  prin- 
cipal, but  also  for  a  debt  for  which  he  is 

[d)  lu  common  with  other  trades,  ante,  Chap.  2.  a 
factor  may  detain  <joods  to  pay  customs  in  any  place, 
or  for  salvage,  2  Atk.  623.  and  see  Wiseman  v.  Van- 
deput,  2  Vern.  203. 

(e)  It  was  doubtful  before  that  case  wliether  a  factor 
could  retain  for  the  general  balaiice  of  his  account,  per 
Ld.  Mansfield,  4  Burr.  2218. 

(/)  Kruger  v.  Wilcox,  Ambl.  252.  Gardiner  v.  Cole- 
mm,  S.C.  cited  1  Burr.  494-  Ex  parte  Emerj',  2V«, 
C74.  Godin  v.  London  Assurance  Company,  1  Burr. 
494.  Green  v.  Farmer,  4  Burr.  2214.  Zinck  v.  Walker, 
2Bla.  1154.  Hollingsworth  v.  Tooke,  2  H.  Bla.  501. 
Walker  v.  Birch,  6T.  R.  2C2.  and  see  CEast.  25.  iu 
notis. 
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only  a  surety  for  him ;  and  although  he 
does  not  pay  the  debt  until  after  the  bank- 
ruptcy of  the  principal,  provided  the  de- 
livery of  the  property  and  his  becoming 
surety  took  place  before  it.  (g)  J^oy  the 
lien  attaches  upon  his  becoming  surety, 
which  is  the  same  thing  as  if  he  lent  him 
the  money. 

The  case,  indeed,  of  a  factor  is  that  in 

which  for  the  convenience  of  trade,  from 

the  nature  of  his  emploj^ment,  and  with  a 

view  to  encourage  him  to  advance  money 

upon  goods  in  his  possession,  or  which  are 

to  be  consigned  to  him,  (h)  the  right  of 

lien  appears  to   have  been  most  favoured, 

and  carried  to  the  greatest  extent.     For  it 

has  been  determined,  that  where  a  factor 

sells  goods  under  a  del  credere  commission, 

whereby  he  becomes  responsible  for  the 

price,  or  where  he  is  in  advance  for  goods 

by  actual  payment,   he  has  a  lien   on  the 

price    in    the   hands    of    the    purchasers, 

though  he  has  parted  with  possession  of 

the  goods  ;  because  though  he  has  not  the 

actual  possession  of  the  goods,  yet  as  he 

has  the  power  of  giving  a   discharge  or 

[g]  Drinkwater  v.  Goodwin,  Cowp,  251,  Hammonds 
V.  Barclay,  2  Last,  227. 
(A)  3  Bos.  &  Pul.  488,  9. 
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bringing  an  action,  he  has  a  right  to  retain 
the  money  in  consequence  of  his  lien,  as 
much  as  a  mortgagee  has  by  the  title  deeds 
of  an  estate  in  his  hands,  though  he  is  not 
in  possession.  (^)  Nor  will  this  lien  be 
defeated  by  proof  that  the  factor  knew  at 
the  time  when  he  advanced  the  money  to 
his  principal,  that  the  latter  was  in  insol- 
vent circumstances,  (k) 

And  if  a  factor  effect  an  insurance  for 
his  principal,  and  the  principal  be  indebted 
to  the  factor  on  the  balance  of  account,  he 
may  retain  the  policy,  and  has  a  lien  upon 
it  while  it  remains  in  his  possession,  and 
the  balance  remains  unpaid.  And  where 
the  consignor  of  a  cargo  of  goods  directs 
his  factor  to  make  an  insurance  upon  it, 
and  afterwards  assigns  both  the  cargo  and 
the  policy  of  insurance  by  an  indorsement 
of  the  bill  of  lading,  the  assignee  takes  the 
policy  subject  to  the  lien  of  the  factor  for 
the  general  balance  of  his  account  with 
the  consignor,  and  must  pay  that  balance 
before  he  can  oblige  the  factor  to  deliver 
up  the  policy.  (/}  And  though  the  policy 
never  come  into  the  actual  possessioii  of 
the  factor  himself  in  such  case,  but  remain 

(i)  Drinkvvater  v.  Goodwin,  Cowp.  251. 
(k)  Foxcrott  V.  Devonshire,  2  Burr.  931. 
{/)  Godinv.  Loudon  Ass.  Co.  1  Burr.  494. 
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in  the  hands  of  the  broker  who  effected 
the  insurance  for  the  factor  ;  the  latter  will 
still  have  a  lien  upon  the  money  received 
upon  the  policy  by  the  broker ;  who  will 
be  entitled  to  retain  it  against  the  assignee, 
as  the  servant  of  the  factor  ;  the  posses- 
sion of  the  broker  being  considered  in  effect 
the  same  as  that  of  the  factor.   ( m ) 

If  the  principal  die  before  the  consign- 
ment, on  the  faith  of  which  the  factor  has 
advanced  money,  or  accepted  bills,  come 
into  the  hands  of  the  latter;  and  the  execu- 
tors of  the  principal,  by  any  conduct  of 
theirs,  confirm  the  original  destination  of 
the  goods,  and  the  authority  of  the  factor, 
he  will  be  entitled  to  the  same  lien  as  if 
the  principal  had  lived.  Thus  where  a 
principal  gave  notice  to  a  factor  of  an  in- 
tended consignment  of  a  ship  to  him,  for 
the  purpose  of  sale,  and  in  consequence 
drew  bills  on  him,  which  the  factor  accept- 
ed on  the  credit  of  the  consignment ;  after 
which  the  principal  died,  but  his  executors 
directed  the  captain  of  the  ship  to  follow 
his  former  orders,  and  wrote  to  the  factor, 
communicating  the  death  of  the  principal 
and  their  appointment  as  executors,  order- 
ing him  at  the  same  time  to  have  the  policy 

(»»)  Man  V.  Shiffner,  2  East,  523. 
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on  a    part  of  the   cargo   cancelled  ;   after 
M  liich  the  ship  arrived,  and  was  delivered 
by  the  captain  into  the  possession   of  the 
factor,  who   sold    it:  it  was  determined, 
that  even  if  the  death  of  the  principal  could 
be  considered  to  operate  as  a  revocation  of 
the  factor's  authority,  so  as  to  prevent  him, 
frpm  having  a  lien  on  the  proceeds  of  the 
ship,  yet  the  subsequent  conduct  of  the 
executors   was  a  sufficient  affirmation  of 
the  factor's  authority,  and  he  was  therefore 
entitled   to  a  lien  upon  the  proceeds,  not 
only  for  the  amount  of  money  disbursed 
by  him   for  the  necessary  use  of  the  ship 
on  its  arrival,  and  for  the  acceptances  by 
him  actually  paid,  but  also  for  the  amount 
of  his  outstanding  acceptances  not  then 
due.  {n) 

1,  But  where  a  factor  advanced  money  When  a  factor 

,  .  11  11-  ,       ha»  DO  ''CD' 

to  his  pnncipal,  who  was  a  clothier,  rely- 
ing on  the  credit  of  cloths  remaining  in  his 
hands  to  reimburse  himself,  and  the  clothier 
died,  and  upon  his  administrator  suing  at 
law  for  the  cloth,  the  factor  came  into 
equity,  and  prayed  he  might  be  allowed  an 
account  of  the  monies  he  had  advanced, 
it  was  refused  :  because  if  there  were  debts 
of  an  higher  nature,  it  would  have  been  a 

(n)  Hammouds  v.  Barclay,  2  East,  227. 
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devastavit  in  the  administrator  to  pay  tiie 
factor's  debt,  {^o ) 
Where  there       2.  Though  it  is  a  general  rule  of  law, 

is  a  special  n  j 

ajreeraent.  that  a  factor  has  a  lien  upon  all  goods  con- 
signed to  him  by  his  principal  for  sale ;  yet 
if  goods  arc  deposited  with  him  for  that 
purpose,  and  there  be  a  special  agreement 
between  him  and  his  principal,  that  he 
shall  pay  over  the  proceeds  when  the  sale 
is  eiffected,  he  will  have  no  lien  upon  those 
goods,  if  not  sold,  for  the  balance  of  his 
general  account  accruing  upon  other  arti- 
cles :  the  express  stipulation  in  this  case 
preventing  the  application  of  the  general 
rule  of  law.  {p)  And  though  a  factor  has 
a  lien  upon  the  proceeds  of  goods  sold  for 
his  principal,  where  he  is  in  actual  advance 
to  him,  yet  if  he  enters  into  a  special 
agreement  with  his  principal  for  a  particu- 
lar mode  of  payment,  (q)  or  have  notice 
of  a  special  agreement  between  his  prin- 
cipal and  a  third  person  as  to  the  appli- 
cation of  the  money  produced  by  the 
goods ;  he  shall  in  neither  of  these  cases 
be  entitled  to  a  lien  on  that  money.     Ac- 


(o)  Chapman  v.  Derby,  2  Vern.  117. 
{p)  Walker  v.  Birch,  (i  T.  R.  258. 
iq)  Per  Ld.  Eldon,  Cowell  v.  Simpson,  16  Ves,  ju«i 
280. 
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cordingly,  where  a  factor  made  a  general 
acceptance  of  a  bill  drawn  upon  him  by 
his  principal,  payable  out  of  the  produce  of 
goods  in  his  hands  after  discharging  prior 
acceptances,  and  upon  the  principal  becom- 
ing bankrupt,  the  payee  brought  an  action 
for  money  had  and  received  against  the 
factor :  it  was  holden,  that  having  accepted 
the  bill  generally,  he  could  not  refuse  to 
pay  it  on  account  of  the  balance  due  to 
him  ;  and  that  if  he  meant  to  reserve  his 
own  balance,  he  should  have  made  a  spe- 
cial acceptance,  [rj  So,  too,  where  A. 
agreed  to  sell  goods  to  B.,  to  be  accounted 
for  by  the  latter  in  part  as  a  satisfaction  of 
a  demand  which  he  had  upon  the  former, 
and  C.  with  notice  of  this  agreement 
undertook  to  sell  the  goods  as  factor;  it 
was  determined  that  he  could  not  retain 
the  produce  for  a  general  balance  due  to 
him  from  A.  (5) 

3.  A  factor  has  no  lien  on  the  goods  of 
his  principal  for  debts  which  accrued 
before  his  character  of  factor  commenced. 
Accordingly,  where  a  balance  was  due 
from  a  principal  to  his  factor  for  goods  sold 
by  the  latter  in  his  own  name  to  the  former, 
before  the  relation  of  principal  and  factor 

(r)  Maber  v.  Massias,  2  Bla.  R.  1072. 
(s)  Weymouth  v.  Boyer,  5  Ves,  jun.  416. 
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existed  between  them,  and  on  account  of 
another  employer,  it  was  decided,  that  the 
factor  could  not  on  account  of  such  balance 
retain  goods  which  had  been  placed  in  his 
hands  by  the  principal,  since  the  relation 
of  principal  and  factor  commenced  between 
them.  (0 

4.  A  factor  can  acquire  no  lien  on  goods 
which  have  been  consigned  to  him  after  the 
commission  of  an  open(w  )act  of  bankruptcy 
by  the  consignor,  though  the  factor  have 
advanced  money  on  the  credit  of  the  con- 
signment, the  legal  effect  of  such  act  being 
to  enable  the  assignees  to  rescind  all  con- 
tracts made  by  the  bankrupt  after  the 
commission  of  it,  except  in  particular 
cases  provided  for  by  statutes,  within  the 
provisions  of  which  this  case  is  not  com- 
prehended, (x) 

(t)  Houghton  V.  Matthews,  3  Bos.  k  Pul.  485. 

{u)  According  to  the  decision  of  Copland  v.  Stein, 
the  factor  could  not  acquire  a  lien  upon  goods  con- 
signed to  him,  even  after  the  commission  of  a  secret 
act  of  bankruptcy  by  the  consignor  ;  and  as  the  law 
then  stood,  no  contract  made  by  a  bankrupt  after  the 
act  of  bankruptcy,  whether  open  or  secret,  was  valid 
against  the  assignees,  except  in  the  three  cases  excepted 
by  1  Jac.  1.  G.  15.  s.  14.  21  Jac.  1.  c.  19.  s.  14.  and 
19  Geo.  2.  c.  32.  s.  1.  But  the  law  upon  this  subject 
is  very  materially  altered  by  4G  Geo.  3.  C  135,  s.  1, 
ante  Chap.  IV'. 

(x)  Copland  v.  Stein,  8  T.  R.  199. 
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3.  According  to  the  general  rule  of  law 
with  respect  to  liens  where  the  goods  of 
the  principal  do  not  come  into  the  aetiial 
possession  of  the  factor,  he  can  acquire  no 
lien  upon  them,  even  though  he  has  accept- 
ed bills  upon  the  faith  of  the  consignment, 
and  has  paid  part  of  the  freight,  (i/)  Thus 
in  the  case  of  Kinlock  v.  Craig,  where  the 
factor  had  accepted  bills  drawn  on  him  by 
the  principal,  on  the  faith  of  consignments 
agreed  to  be  made  by  the  principal  to  the 
factor,  and  both  of  them  became  bank- 
rupts before  a  cargo  consigned  came  into 
the  actual  possession  of  the  factor,  who, 
after  he  had  stopped  payment,  at  first  re- 
fused to  accept  the  goods,  but  afterwards, 
and  before  he  had  committed  any  act  of 
bankruptcy,  paid  part  of  the  freight:  it 
was  determined  that  his  assignees  had  no 
property  in  the  cargo,  and  could  not  reco- 
ver the  produce  of  it  from  the  assignees  of 
the  principal  ;  they  having  sold  it  and 
received  the  purchase  money. 

6,  As  by  the  general  rule  of  law  that 
liens  cannot  exist  without  possession,  the 
lien  of  a  factor  cannot  attach  on  goods 
which  do  not  come  into  his  possession  :  so 
in  conformity  to  the  same  rule,  his  lien 

(i/)  Kinlock  V.    Craig,  3  T.  R.   119,   783.     4  Bro. 

P.  c.  s.  c. 


Ill 
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cannot  continue  on  the  goods,  so  as  to 
enable  him  to  maintain  trover  for  them  at 
law,  after  he  has  parted  with  possession  of 
them  to  his  principal,  {z) 

(z)  Kruger  v.  Wilcox,    Ambl.  252.     Godin  v.  Lon- 
don Ass.  Co.  Burr.  494.     Per  Buller,  J.  6  East,  25, 
innotis.     The  decision  of  Lord  Hardwicke  in  Snee  v, 
Prescott,  1  Atk.  245,  may  appear  to  be  at   variance 
with  this  rule;  but  from  the  statement  and  explanation 
of  that  case  given  by  Buller  in  Lickbarrow  v.  Mason, 
6  East,  25  in  notis,  it  appears  to  have  turned  chiefly 
upon   tlie  different  notion   entertained  at  that   time 
as  to  what  constituted   a  transfer    of  the   property, 
rather  than  upon  any  difference  of  opinion  with  respect 
to  the  non-continuance  of  the  common  law  lien,  after 
the  possession  of  the  property  had  been  once  clearly 
relinquished.     In  equity,  however,  the  goods  may  in 
?ome  cases  be  followed,  and  a  specific  lien  is  allowed 
to  remain  on  them  for  the  charges  which  the  factor  has 
incurred  in  respect  of  them,  after  they  have  come  into 
the  possession  of  the  principal  ;  see  Kruger  v.   Wilcox, 
Ambl.  252.     Thus  where  a  factor  purchased  goods  for 
bis  principal,  and  paid  the  vendee  for  them,  and  sent 
them  to  his  principal,  and  then  drew  a  bill  of  exchange 
on  the  latter  for  the  amount :    which  was   sent  back 
protested,   (the  principal  having,  after  the  receipt  of 
the  goods,  become  bankrupt,)  it  was  holden  to  be  a 
Specific  lien  on  the  goods,  and  not  suffered  to  go  for 
other  debts,  until  the  price  of  them  was  paid.  Exparte 
Emery,  2  Ves,  674. 
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Lien  of  Farrier. 

As  a  farrier  is  from  the  nature  of  his 
employment  (which  is  one  of  those,  the 
exercise  of  which  the  law  considers  neces- 
sary to  public  convenience,)  under  a  legal 
obligation  to  shoe  the  horse  of  any  one 
who  requires  him  so  to  do,  if  he  has  suffi- 
cient materials  for  the  purpose,  and  an 
adequate  reward  is  offered  to  him.  [a)  He 
is  in  recompence  for  this  obligation  enti- 
tled to  a  lien  upon  the  horse  for  the  price 
of  his  shoeing ;  and  unless  that  price  is 
tendered  or  paid,  an  action  of  trover  will 
not  lie  against  him  for  refusing  to  deliver 
the   horse,  (h) 

Whether  a  farrier  may  detain  a  horse 
for  the  trouble  and  expence  of  curing  it 
of  any  disorder  and  keeping  it  during  the 
cure,  has  never  been  decided  ;  but  if  the 
rule  laid  down  in  the  cases  exparte  Deeze, 
and  exparte  Ockenden  be  law,  that  every 

(o)  21  H.  G.  55,  56.  Keilwood  50.  Lane  v.  Cotton, 
1  Ld.  Haym.  654.  S.  C.  12  Mod.  484.  11  INIod.  IG. 
1  Salk.  18. 

[h)    Bac.    Ab.   Trover  (E)  p.  694.     But  see  judg- 
liient  of  Lord  EUenborough,  Rushforth  v.  Hadtield, 
7  East,  229.  Ld.  Elltuborough   appears,   however,  to 
te  speaking  only  of  general  liens. 
I 
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tradesman  has  a  lien  upon  property  en- 
trusted to  him  in  the  course  of  his  trade, 
for  the  trouble  or  expence  he  may  have 
incurred  in  the  execution  of  the  purpose 
for  which  it  was  entrusted ;  it  should 
seem,  that  a  farrier  is  entitled  to  a  lien, 
as  well  for  the  curing  and  keeping,  as  for 
the  shoeing  the  horse.  If,  however,  the  far- 
rier enter  into  a  special  agreement  for 
the  payment  of  a  specific  or  a  reasonable 
sum  for  the  cure  and  keep  of  the  horse, 
he  certainly  will  have  no  lien  upon  it, 
such  an  agreement  being  a  complete  waiver 
of  the  right,  if  he  was  legally  intitled  to 
it.  (c) 


Lien  of  Fuller. 

It  hasnever  been  specifically  (f/)  decided 
that  fullers  in  general\i2iWG  any  sort  of  lien. 
But  it  appears  that  by  the  particular  cus- 
tom of  the  city  of  Exeter^  they  have  there 
a  lien  upon  cloth  delivered  to  them  to  be 

(c)  Brennanv.  Curriut,  Say.  224.  Selw.  N.  P.  1289. 
and  see  ante  p.  47. 

{d)  According  to  the  rule  laid  down  ex  parte  Deeze, 
1  Atk.  228.  all  tradesmen  have  u  particular  lien. 
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fulled,  not  only  for  the  work  done  upon 
the  same  cloth,  but  for  a  general  balance 
due  from  the  owner  in  the  course  of 
trade,  (e) 


Lien  of  Innkeeper, 

The  common  law  of  England  having 
considered  it  necessary  to  public  conve- 
nience, that  every  person  who  undertakes 
to  keep  a  common  inn,  fa)  should  be 
under  an  obligation  to  receive  and  afford 
proper  entertainment  to  every  one  who 
offers  himself  as   a  guest,    [b)   if  there  be 

\e)  Sweet  v.  Pym,  1  East,  4. 

(a)  A  person  who  takes  in  lodejers  to  lodg^e  and  board 
in  bis  house,  and  lets  out  stables,  is  not  an  uuikee])er. 
Parkhurst  v.  Foster,  l  Salk.  387.  But  it  is  not  neces- 
sary-, to  constitute  a  common  inn,  that  there  should  be 
a  sign  before  the  door  of  the  horse.     Dalt.  c.  7. 

{b)  Y.  B.  5  Ed.  4.  fol.  2.  22  Ed.  4.  fol.  10.  S.  P. 
Keilw.  50.  Lane  v.  Cotton,  12  Mod.  484.  I  l.d.  Baym. 
653.  S.  C.  Yorke  v.  Grenaugh,  Ld.  Uaym.  8(iG.  S'alk. 
388.  S.  C.  Kirkman  v.  Shawcross,  6  T.  R.  14.  Na\  lor 
T.  Mangles,  1  Esp.  R  109.  Fortescue  de  Laud.  82.  in 
notis.  3  Bla.  Com.  1L5.  Bui.  N.  P.  45.  If  one  who 
keeps  a  common  inn,  refuse  either  to  receive  a  travel- 
ler as  a  guest  into  his  house,  or  to  provide  him  with 
victuals  and  lodging  ujjon  his  tendering  him  a  reason- 
able price  for  the  same,  he  is  not  ouiy  liauie  to  hu 
I2 
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sufficient  room  for  him  in  the  inn,  {c) 
and  no  good  reason  for  refusing  him  ;  {d) 
has  in  compensation(€)fortheburden  which 

action  on  the  case  at  the  suit  of  the  party  grieved, but 
may  also  be  indicted  and  fined  at  the  suit  of  the  king. 
I  Hawk.  225.  It  is  said  too,  that  he  may  be  compel- 
led by  the  constable  of  the  town,  or  by  a  justice  of  the 
peace  to  receive  aitd  entertain  such  person.  Dalt.  c.  7. 
Burn's  Justice,  tit.  Alehouses,  and  see  Y.  B.  5  Ed.  4. 
fol.  2. 

(c)  1  Ld.  Raym.G54.  Bennett  v.  Mellor,  5  T.R.  275. 

(d)  1  Ventr.333.     3  Bla.  Com.  165. 

{e)  Yorke  v.  Grenaugh,  Ld.  Raym.  866.  Naylor  v, 
Manglesjl  Esp.R.  109.0ther  reasons  have  been  assign- 
ed as  the  ground  of  the  innkeeper's  lien  by  the  com- 
mon law.  In  the  case  of  Jones  v.  Thurlow,  8  Mod.  172, 
the  court  said  this  custom  was  founded  on  the  hard- 
ship of  the  innkeeper's  case  to  sue  for  every  little  debt, 
or  the  greater  hardship  that  he  may  not  know  where  to 
find  him  that  was  his  guest  after  he  is  gone.  In  Bac. 
Ab.  tit.  Inns,  the  reason  given  for  the  innkeeper's 
power  of  detaining  without  a  special  agreement  for 
that  purpose  is,  that  men  who  get  their  livelihood  by 
the  entertainment  of  others,  cannot  annex  such  a  dis- 
obliging condition  that  they  shall  retain  the  party's 
property  in  case  of  nonpayment,  nor  make  so  disadvan* 
tageousand  imprudent  a  supposition,  as  that  they  shall 
not  be  paid.  But  the  reason  given  by  Ld.  Holt  in  the 
case  of  Yorke  v.  Grenaugh,  and  by  Ld.  Kenyon  in 
Naylor  v.  Mangles,  and  which  I  have  adopted  in  the 
text,  appears  to  be  the  only  true  and  original  founda- 
tion of  the  innkeeper's  jlien.  For  there  would  be  no 
great  liardship  in  being  obliged  to  rely  on  the  credit  • 
of  his  guest,  if  he  was  not  likewise  obliged  to  receive 
aud  entertain  him. 
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St  has  thus  imposed,  allowed  the  innkeeper 
the  privilege  of  detaining  the  person  of  the 
guest  himself,  (/)  and,  it  seems,  his  goods, 
(g)  until  he  has  discharged  the  expence 
of  his  own  lodging  and  food,  and  his 
horse,  until  he  has  paid  for  its  provender 
and  stabling,  (h)  And  the  mere  act  of 
leaving  the  horse  in  the  stable  of  the  inn 
is  sufficient  to  constitute  the  person 
leaving  it  a  guest ;  because  the  innkeeper 
derives  a  profit  from  the  meat  consumed 
by  the  horse,  (i)  And  it  is  not  necessary 
in  order  to  entitle  the  innkeeper  to  exercise 
this  right  of  detainer,  that  he  should  make 

(/)  Fortescue  de  Laud.  p.  82.  Bac.  Ab.  tit.  Inns. 
Bum's  Just.  tit.  Alehouses. 

(g)  rortescue  de  Luud.  82.  n.  b.  Hawk.  P.  C.  B.l. 
c.  78.  s.  8.  c.  80.  s.  6.  Cro.  Jac.  GOO.  Yorke  v.  Grind- 
stone, 1  Salk.  388.  Wood  C.  L.  529.  Dalt.  p.  3.  and 
see  11  &  12  W.  3.  c.  15.  s.  2.1  have  said  it  seems,  be- 
cause there  are  some  autliorities  to  the  contrary,  see 
1  Bulst.  207.  Bac.  Ab.  tit.  Inns.  Burn's  Just,  title 
Alehouses.  The  weis^ht  of  authority  appears,  how- 
ever, to  be  clearly  on  the  affirmative  side  ;  and  from 
the  words  of  the  statute  11  and  12  VV.  3.  c.  15.  s.  2. 
the  legislature  seems  to  have  been  of  tliat  oi)inion. 

{h)  Y.B.  5Ed.4.  fol.2.  Yelv.G7.  and  see  Robinson  v. 
Walter,  3  Bulstr.  2G8.  Yorke  v.  Grenaugh,  Ld.  Raym, 
806.  Jones  v.  Thurlow,  8  Mod.  172.  Exparte  Ocken- 
den,  1  Atk.  236.  Fortescue  de  Land.  p.  82.  note  (b.) 
Bui.  N.  P.  48. 

(t)  Lane  v.  Cotton,  12  Mod.  484.  Yorke  v.  Grind- 
»tone,  1  Salk.  388.  Holt,  C.  J.  disseutiente. 
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a  previous  demand  of  payment,  [k)  N  o 
will  the  want  of  title  in  the  guest  deprive 
the  innkeeper  of  his  lien  upon  the  horse; 
for  the  obvious  reason  that  he  is  obliged 
to  Fi^ceive  it  from  the  guest  without  en- 
quiring into  his  title.  And,  therefore, 
though  it  should  be  proved  to  have  been 
stolen  by  the  person  who  left  it,  the  inn- 
keeper will  still  be  entitled  to  retain  it 
against  the  real  owner,  until  its  keep  is 
paid  for.  (/) 

But  the  lien  to  which  the  innkeeper  is 
thus  entitled  by  the  common  law,  is  only 
a  particular  lien  upon  the  thing  itself  in 
•  respect  of  which  the  debt  is  incurred  ; 
and,  therefore,  an  horse  committed  to  an 
innkeeper  can  be  detained  only  for  its  own 
meat,  and  not  for  a  debt  previously  in- 
curred by  the  owner  for  the  meat  of  any 
other  horse.  The  chattels  in  such  case 
being  in  the  custody  of  the  law  for  the 
debt  which  arises  from  the  thing  itself, 
and  not  for  any  other  debt  due  from  the 
same  party ;  for  the  law  is  open  for  all 
such  debts,  and  does  not  permit  private 
persons  to  make  reprisals,  (m) 

[k]  Yorke  v.  Grenau-h,  Ld.  Raym.  867,  Salk.  388. 
S.  C. 

(/)  Ante  note  (k). 

{m)  ]  Bulstr.  207,  Bac.  Ab.  tit.  Inns.  Burn's  Just. 
title  Alehouses. 
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And  if  the  innkeeper,  waiving  the  pri- 
vilege which  the  law  allows  him,  give  the 
guest  credit,  and  suffer  him  and  his  horse 
to  depart  without  payment,  he  can  never 
afterwards  detain  either  guest  or  horse  on 
the  same  account,  and  will  have  no  other 
remedy  but  his  action  at  law.  (nj  Or,  if 
the  innkeeper  make  a  special  agreement 
with  the  guest  for  payment,  it  will  be 
considered  as  a  waiver  of  his  lien,  and  his 
only  remedy  will  be  to  sue  upon  the 
agreement,  fo) 

If  the  owner  neglects  or  refuses  to  re- 
<leem  a  horse  detained,  the  innkeeper  can- 
not sell(/?)oruse(5r^it(thoughitshouldhave 
consumed  double  its  value)  by  the  general 
custom  of  the  realm.  But  by  the  particular 
customs  of  London  and  Exeter,  when  such 

{n)  Jones  v.  Thurlow,  8  Mod.  172.  Warbrook  v. 
Griffin,  2  Biownl.  254.  Jones  v.  Pearle,  1  Str.  557.  Per 
Buller,  J.  Lick  barrow  v.  Mason,  G  East,  25.  in  uotis. 

(o)  Y.  B.  5  Ed.  fol.  2.  Yelv.  C7. 

[p)  Jones  V.  Tliurlow,  8  Mod.  172.  Jones  v.  Pearle, 
1  Str.  55().  8el.  Ca.  125.  Tliis  point  seems  to-be  de- 
cided by  the  case  of"  Jones  v.  Pearle,  but  the  contrary 
was  formerly  holden  to  be  law  ;  see  Case  de  Hoteler, 
Yelv.  G7.  Wliere  it  was  laid  down  by  Popham,  Ch.  J. 
and  agreed  to  by  the  whole  court,  that  the  horse  might 
be  sold  when  he  had  eat  out  his  value  upon  a  reason- 
able appraisement,  if  there  was  no  special  agreement. 

{q)  Bac,  Ab.  title  Inns.     Bum'6  Just.  tit.Alehouscs. 
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horse  has  eat  out  its  price,  the  innkeeper 
may  upon  the  reasonable  appraisement  of 
four  of  his  neighbours  sell  it,  or  take  it  as 
his  own,  (r) 

The  same  regard  to  the  proper  accom- 
modation of  travellers  which  gave  rise  to 
the  obligations  undtr  which  innkeepers 
are  placed  by  the  common  law,  partly 
induced  the  legislature  in  some  measure  to 
restrict  the  lien,  which  that  law  has  given 
them,  by  11  &  12  W.  3.  c.  15.  s.  2.  by 
which  it  IS  enacted,  "  that  if  any  inn- 
"  keeper  or  alehousekeeper  shall  sell  any 
*'  ale  or  I'eer  in  any  vessel  not  signed, 
*'  stamped,  or  marked  according  to  the  pro- 
"  visions  of  the  preceding  section  of  that 
"  act,  to  any  traveller  or  other  pi  rson,  or 
"  if  in  giving  any  account  or  reckoning 
*'  in  writing,  or  otherwise,  such  innkeeper 
"  or  alehousekeeper  shall  refuse  to  give  in 
*'  the  particular  number  of  quarts  or  pinta 
"  of  ale  or  beer  for  which  the  demand  is 
*'  made  on  such  account  :  it  shall  not  be 
*'  lawful  for  any  such  innkeeper  or  ale- 
"  housekeeper  for  default  of  payment  of 
*'  such  reckoning  to  detain  any  goods, 
"  or  other  things  belonging  to  the  person 
*'  from  whom  such  reckoning  shall  be  due, 

(r)  Moss  V.  Townshendj  3  Bulstr.  271.  Bac.  Abr. 
tit.  Inns. 
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**  but  he  shall  be  left  to  his  action  at  law 
"  for  the  same,  any  custom  or  usage  for 
"  the  same  to  the  contrary  in  any  wise 
"  notwithstanding." 


Lien  of  Insurance  Broker, 

Insurance  brokers  have  a  lien  upon  the 
policies  of  their  employers  in  their  hands, 
and  upon  the  money  received  by  them 
upon  those  policies,  not  only  for  the 
amount  of  their  commission  and  the  pre- 
miums of  the  policies  themselves,  but  also 
for  a  general  balance  due  from  their  em- 
ployers, (a) 

And  if  the  possession  of  the  policy  be 
relinquished  to  the  principal,  and  again 
obtained  from  him  by  the  broker  under 
pretence  of  receiving  the  money  from 
the  underwriters,  but  really  with  a  view 
to  hold  it  as  a  security,  his  lien  upon  it 
will  revive,  though  the  loss  be  not  ad- 
justed by  him,  until  after  the  bankruptcy 
of  his  employer  ;  provided  the  possession  of 
it  be  regained  before  that  event  has  taken 
place,  (g)     He  will  also  be  entitled  to  the 

(a)  Whitehead  v.  Vaughar.,  Co.  B.  L.  566.  Parker  v. 
Carter,  Co.  B.  L.  5()7. 
(6)  Whitehead  v.  Vaughan,  Co.  B.  L.  566. 
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same  lien  upon  the  money  received  upon 
an  insurance  effected  by  order  of  his  prin- 
cipal before  the  bankruptcy  of  the  latter, 
though  the  loss  do  not  happen  until  after 
it.  {cj 

But  if  an  agent  employ  an  insurance 
broker  to  effect  an  insurance  for  his  prin- 
cipal, and  the  broker  know  that  it  is  for 
the  principal,  he  can  upon  the  bankruptcy 
of  the  agent  have  a  lien  upon  the  policy 
in  his  hands  only  for  the  amount  of  the 
premium  and  commission  upon  the  same, 
and  not  for  a  general  balance  due  to  him 
from  the  agent;  (d)  though  a  larger 
balance  is  due  from  the  principal  to  the 
agent,  and  the  former  has  not  paid  the 
latter  any  thing  for  getting  the  policy  ef- 
fected, (e)  And  if  an  agent,  without  nam- 
ing his  principal,  effect  an  insurance  in 
his  own  name  with  his  usual  broker,  but 
inform  the  broker  that^the  property  is  neu- 
tral, and  warranted  to  be  so,  such  informa- 
tion will  be  sufficient  notice  to  the  broker, 
that  the  insurance  is  not  on  account  of 
the  agent,  to  deprive  the  former  upon 
bankruptcy  of  the  agent  of  any  lien  upon 

(c)  Parker  v.  Carter,  Co.  B.  L.  567. 

(d)  Maans  v.  Henderson,  1  East,  335.  Man  v.  Shiff- 
aer,  2  East,  523. 

(e)  Snook  v.  Davidson,  2  Camp,  R.  218. 


THE    LAW    OF    LIEV.  123 

the  policy  for  a  general  balance  clue   from 
such  agent.  (/) 

These  cases,  it  should  be  observed,  de- 
prives the  broker  of  his  general  lien  for  a 
balance  due  from  the  agent  only,  whi-rc  he 
is  aware,  that  the  party  with  whom  he  con- 
tracts acts  merely  as  the  agent  ofa  third  per- 
son. But  the  case  of  Lanyon  V.  Blanchard, 
2  Camp.  II.  o97.goes  still  further,  and  de- 
prives the  broker  of  his  general  lien,  though 
he  is  ignorantof  the  relation  in  which  the 
agont  stands,  and  contracts  with  him  as  a 
principal.  In  that  case  where  an  agent 
employed  to  effect  an  insurance  on  goods 
represented  himself  to  the  insurance  bro- 
ker, who  effected  the  insurance  for  him, 
as  the  owner  of  the  goods.  It  was  deter- 
mined, that  the  insurance  broker  could 
not  retain  the  policy  against  the  principal 
for  a  general  balance  due  from  theagent.(g'^ 

(/)  Maans  v.  Henderson,  1  East,  335. 

(g)  According  to  the  princi  >le  of  George  v.Clagget, 
7  T.  R.  359,  if  the  agent  act  under  a  del  credere  com- 
mission, and  direct  policies  to  be  eti'ected  as  for  him- 
self, the  broker  would  be  entiled  to  retain  the  pohcy 
in  hib  hands,  or  any  money  received  from  the  under- 
writers upon  it  tor  the  general  balance  due  to  him 
from  the  a;;eat.  The  Jecision  of  Kaboiie  v.  Williams, 
cited  7T.R.3G0,  carries  this  principle  still  further;  for 
it  does  not  appear  that  the  factor  in  that  case  acted 
under  a  del  ciedcre  coaauiiitsion ;  and  Lord  Mansticid 
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Lien  of  Miller. 

A  miller  has  a  particular  lien  upon  thd 
corn  of  his  employer  in  his  hands,   which 

said,  that  where  a  factor  dealing  for  a  principal,  but 
concealing  that  principal,  delivers  goods  in  his  own 
liarne,  the  person  contracting  with  him  has  a  right  to 
consider  liim  to  all  intents  and  purposes  as  the  princi- 
pal ;  and  though  the  real  principal  may  appear  and 
l)ring  an  action  upon  that  contract  against  the  purchaser 
of  the  goods,  yet  the  purchaser  may  set  off  any  claim 
lie  may  have  against  the  factor,  In  answer  to  the  de- 
mand of  the  principal.  In  the  case  of  Weldon  v.Gould, 
3  Esp.  R.  268.,  it  was  decided  by  Ld.  Kenyon,  Ch.  J. 
upon  the  same  principle,  that  where  goods  were  in- 
trusted by  the  owner  to  another  person  in  order  to  have 
them  printed,  and  that  person  delivered  them  to  a 
calico  printer  as  his  own  for  that  purpose,  the  calico 
printer  might  retain  them  against  the  owner  for  a  ge- 
neral balance  due  from  the  person  who  delivered  them. 
Upon  the  principle  laid  down  in  these  cases,  it  seems 
that  a  broker  should  have  a  lien  upon  a  policy  which 
he  has  effected  for  an  agent  who  conceals  his  princi- 
pal, for  a  general  balance  due  from  that  agent.  The 
case,  however,  of  Lanyon  v.  Blanchard,  2  Campb.  R. 
597.  seems  to  contravene  this  doctrine.  But  the  de- 
cisions of  Richardson  v.  Goss,  3  Eos.  &  Pul.  119,  and 
Pulteney  v.  Kejmier,  3  Esp.  182.  only  qualify  it,  and 
admit  that  where  money  has  been  advanced  to,  or  bills 
have  been  accepted  for,  an  agent,  on  the  credit  of  a  deli- 
very or  consignment  of  his  principal's  property,  the 
person  to  whom  such  delivery  or  consignment  is  made, 
will  have  a  lien  to  the  auiovint  of  tlie  money  so  ad- 
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entitles  him  to  retain  it  for  the  price  of 
grinding  the  same.  But  he  has  no  lien 
upon  it  for  a  general  balance  due  to  him 
from  his  employer,  for  the  price  ofgrinding 
other  corn.  Accordingly,  where  a  Hour 
factor  employed  a  miller,  and  the  latter, 
having  always  a  large  quantity  of  corn  and 
n  great  number  of  sacks  belonging  to  the 
flour  factor  in  his  hands,  trusted  the  flour 
factor  to  so  large  an  amount,  that  when 
he  became  a  bankrupt,  he  owed  the  miller 
two  hundred  and  eighty-six  pounds  for 
grinding  done  before,  and  sixteen  for 
grinding  corn  then  in  hand.  The  miller 
insisted  that  he  had  a  lien  upon  the  corn 
and  sacks  for  the  whole  debt ;  but  Lord 
Hardwicke  held,  that  the  miller  having 
given  no  evidence  of  a  contract  for  a  spe- 
cific lien,  nor  for  a  lien  arising  by  the 
general  usage  of  trade,  could  retain  only 
for  the  price  of  grinding  the  corn  then  in 
his  hands,  (e) 

vanced,  or  bills  accepted,  against  the  principal,  if 
that  person  was  ignorant,  at  the  time  of  the  delivery  or 
consignment,  that  the  property  belonged  to  the  jirin- 
cipal,  and  the  delivery  or  consignment  was  not  tortious 
against  the  latter. 

[e)  Exparte  Ockenden,  1  Atk.  235.  and  see  1  Bla. 
R.  053. 


I'ii 
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Lien  of  Packer. 

A  packer  has  a  lien  on  goods  in  his 
hands  not  only  for  the  price  of  packing 
them,  but,  being  in  the  nature  of  a  fac- 
tor, is  also  by  the  usage  of  trade  entitled 
to  a  lien  on  them  for  a  general  balance 
due  to  him  from  his  employer.  (/)  This 
was  decided  in  the  case  exparte  Deeze, 
where  a  clothier  having  borrowed  money, 
on  a  note  of  hand  from  a  packer,  but  at  a 
time  when  he  had  no  dealings  icith  him  in  his 
trade  of  packings  afterwards  sent  him  in 
cloth  to  pack,  and  proof  being  adduced 
that  it  was  the  usage  for  packers  to  lend 
money  to  clothiers  ;  and  that  the  cloths 
left  to  be  packed  were  considered  as  a 
pledge  not  only  for  the  packing  but  for  the 
loan  of  inonei/  likewise:  it  was  holden, 
that  the  packer  might  retain  the  cloth  for 
the  money  lent  as  well  as  for  the  price  of 
packing. 


Lien  of  Pawnee. 
All  liens  which  are  created  by  a  deposit 

(f)  Exparte  Deeze,  1  Atk.  228.  and  see  Green  v. 
Farmer,  I  Bla.  R.  G51 .  4  Bur.  2222.  ftavill  v.  Ba.chard, 
4  Esp,  &-Ji»  S,  P.  and  ante,  Chap.  111.  u.  (a). 
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of  personal  property  by  one  person  in  the 
hands  of  another,  («)  under  an  express  or 
im})lied  stipuhition,  that  the  latter  shall  be 
entitled  to  retain  it  for  his  security,  until 

(a) Where  goods  are  loft  by  the  owner  under  an  agree- 
ment with  his  creditor  in  the  hands  of  a  third  person, 
as  a  security  to  the  creditor,  it  seems  that  such  tliird 
person,  though  otherwise  unconnected  with  the  credi- 
tor, may  be  so  far  considered  as  his  servant  for  keeping 
possession  of  the  goods,  as  to  render  the  transaction  a 
sufficient  pledge  of  them  to  the  creditor.     Thus  in 
Falkener  v.  Case,  2  T.  R.  491,  where  the  owner  of  a 
ship  assigned   it,   together  with   a  policy  of  insurance 
upon  it  to  his  creditor ;  but  the  broker  in  whose  hands 
tlie  policy  was,  refusing  to  deliver  it  up  on  the  ground 
of  a  lien,   it   was  agreed  between  the  owner  and  the 
creditor,  that  it  should  remain  in  the  broker's  hands  as 
a  security  to  the  creditor  :  the  Lord  Chancellor  said, 
*'  there  seems  to  me  to  be  no  diflerence  between  cases 
where  effects  which  have  been  in  the  possession  of  the 
pawnor  are  pledged,  and  cases  where  goods  that  he  has 
a  property  in  are  left  in  the  hands  of  a  tiiird  person  : 
I  consider  them   etjually  as  pledges."     And  exparte 
Coming,9  Ves.  jun.  115;  the  Lord  Chancellor  observes, 
*'  no  case  has  gone  the  length,  though  I  do  not  see  the 
reason,  that  if  the  deposit  is  in  the  hands  of  a  person 
•who  could  fairly  be   called  a  third   person  abstracted 
from  both,  that  can  be  considered  as  a  deposit  for  the 
creditor,  provided  that  is  proved  to  be  the  intention." 
But  it  should  be  observed,  that  the  case  of  Falkener  v. 
Case  was  a  case  of  a  mortgage  rather  than  of  a  pawn, 
and  deliver}^  is  said  to  be  the  essence  of  an  English 
pawn.  See  Ryall  v.  Rowles,  1  Atk,  1C7,  and  see  Wilson 
V,  Balfour,  2  Campb.  579. 
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some  debt  due  to  him  from  the  former  is 
discharged,  are  in  the  nature  of  pawns  or 
pledges ;  whether  the  deposit  were  made 
for  the  execution  of  some  purpose  on  the 
goods  in  the  course  of  trade,  or  for  bare 
custody.  But  as  the  term  pawn,  as  gene- 
rally used  and  understood,  applies  only 
where  goods  are  deposited  for  the  latter 
purpose  ;  and  as  those  liens  which  arise 
from  deposits  for  the  former  purpose  are 
separately  considered  under  the  different 
characters  to  which  they  belong  ;  the  only 
kind  of  lien  which  will  be  noticed  under 
this  head,  is  that  which  is  created  by  a  deli- 
very of  goods  for  bare  custody,  to  be 
restored  to  the  depositor,  as  soon  as  the 
debt  for  which  it  is  a  security  is  paid. 
And  as  the  distinction  between  mortgages 
and  pawns  does  not  appear  to  have  been 
always  sufficiently  understood  or  attended 
to,itmaynot  be  improper,  previous  to  enter- 
ing into  the  consideration  ofthe  lien  created 
by  the  latter,  to  explain  what  that  distinc- 
tion really  is.  A  very  ample  statement  of 
that  distinction  is  given  by  Lord  Hard- 
wicke  in  the  case  of  Rvall  v.  Howies, 
1  Atk.  167:  the  substance  of  which  is, 
that  a  mortgage  is  a  conditional  sale,  by 
which  the  general  legal  property  in  the 
thing  mortgaged  is  conveyed  to  the  mort^ 
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gagce,  (b )  subject  to  the  mortga2:or's  power 
of  redemption.  But  by  a  pawn  the  pawnee 
acquires  only  a  special  property  in  the 
thing  pawned,  to  detain  it  for  his  security, 
until  it  is  redeemed,  the  general  property 
still  remaining  in  the  pawnor. 

Having  given  this  explanation  of  the 
different  nature  of  mortgages  and  pawns, 
I  now  proceed  to  the  consideration  of  the 
lien  which  the  pawnee  acquires. 

In  the  case  of  pawns  a  lien  is  created  by 
the  transaction  itself,  and  may  be  claimed 
to  any  extent  to  which  the  agreement  by 
which  the  pledge  is  effected,  declares  it 
shall  extend  ;  whether  it  be  for  money  lent 
previously  to  or  at  the  time  of  the  deposit, 
or  for  sums  to  be  advanced  subsequently 
to  it.  [c)     But  how  far  a  subject  which  is 

{b)  Though  in  equity  only  a  lien  is  obtained  by  the 
mortgage,  as  long  as  the  power  of  redemption  remains, 
at  law,  the  right  of  property  is  transferred,  and  there- 
fore no  lien  can  exist ;  for  a  right  of  lien  necessarily 
supposes  the  property  to  be  in  some  other  person,  and 
it  is  a  contradiction  in  terms,  to  say  a  man  has  a  lien 
upon  his  own  property.  PerBuller,  J.  Lickbarrow  v. 
Mason,  G  East  25,  in  notis. 

(c)  It  seems  tiiat  the  acceptor  of  a  bill  of  exchange 
may  retain  money  and  eflects  of  the  drawer  in  his  hands 
to  discharge  it,  either  until  the  bill  is  delivered  op  to 
him,  or  until  he  receives  a  bond  of  indemnity  against 
being  sued  upon  it.  See  Hammonds  v.  Barclay,  2  East, 
K 


130  THE    LAW    OF    LIEN. 

pledged  as  a  security  for  a  debt  already  due, 
shall  be  considered  as  a  security  for  further 
loans,  where  there  is  no  express  agreement  to 
that  effect^  must,  from  the  nature  of  the 
thing,  depend  upon  the  circumstances  of 
each  particular  case.  If  it  can  be  presumed 
from  these,  that  the  ground  and  induce- 
ment upon  which  the  pawnee  advanced 
the  further  loans  was  his  having  a  pledge 
in  his  hands,  a  court  of  equity  will  not 
suffer  the  pledge  to  be  redeemed  without 
payment  of  all  the  sums  advanced,  {d) 
So  where  a  testator  had  borrowed  a  sum 
of  money  upon  a  pawn  of  jewels,  and 
afterwards  borrowed  three  other  several 
sums  of  the  pawnee,  for  each  of  which  he 
gave  his  note  without  taking  any  notice  of 
the  jewels,  it  was  determined  in  the  court 
of  Chancery,  that  the  borrower's  execu- 
tors should  not  redeem  the  jewels  without 

227.  Madden  v.  Kempster,  1  Campb.  12.  But  it  re- 
mains unsettled,  whether  if  the  drawer,  the  payee,  and 
the  acceptor  of  a  bill  of  exchange  become  bankrupts, 
after  the  bill  is  negociated,  and  the  payee  be  in  posses- 
sion of  property  of  the  drawers,  who,  in  the  event  of 
the  bill  being  proved  against  the  estate  of  the  payee, 
will  be  indebted  to  the  payee  ;  the  assignees  under  the 
commission  against  the  payee,  will  have  any  lien  arising 
from  the  possibility  of  such  debt.  Walker  v.  Birch, 
6  T.  R.  258. 

[d)  Exparte  Ockenden,  1  Atk.  236. 
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first  paying  tho  money  due  upon  the  notes, 
because  it  was  presumed,  from  the  money 
being  lent  subsequent  to  the  deposit  of  the 
pledge,  (which  excluded  the  presumption 
of  any  trust  to  the  person, )that  the  pawnee 
lent  the  whole  of  the  money  on  the  credit 
of  the  pledge  in  his  hand,  fe) 

But  if  the  circumstances  of  the  case  do 
not  warrant  such  a  presumption,  the  pawnee 
will  then  only  be  allowed  to  retain  for  the 
debt  for  which  the  pledge  was  expressly 
made..(/)  Nor  is  it  a  general  rule  either 
at  law  or  equit}^  that  where  a  man  having 
a  security  from  another  for  a  loan  already 
made  to  him,  advances  more  money  to  the 
same  person,  that  person  shall  either  pay 
the  lender  the  whole  debt,  or  not  redeem 
at  all.  And  if  any  transaction  takes  place 
between  the  pawnor  and  pawnee,  by  which 
the  laUer  acknowledges  that  he  has  only 
possession  of  the  security  for  one  sum,  he 
shall  not  afterwards  be  allowed  to  claim  a 
lien  upon  it  in  respect  of  another.  Thus 
where  personal  securities  were  pledged 
for  a  specific  debt,  and  afterwards  a  mort- 
gage was  made  by  the  pawnor  to  the 
pawnee,  of  an  estate,  no  notice  being  taken 

[e)  Demainbray    v.    IMetculf,    Prec.    in    Clia.   419. 
2  Vein.  G91,  8.  S.  C. 

(/)  Exparte  Ockenden,  1  Atk.  23G. 
K  2 
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at  the  time  of  the  debt  for  which  the  i>er- 
sonal  securities  were  pledged,  and  some 
time  subsequent  to  the  mortgage  the  same 
securities  together  with  others  were 
pledged  to  the  pawnee  for  the  balance  of 
an  account  due  to  him  from  the  pawnor,  no 
notice  being  taken  of  the  mortgage,  re- 
demption of  the  personal  securities  was 
decreed,  without  compelling  the  discharge 
of  what  was  due  on  the  mortgage,  because 
there  appeared  to  have  been  no  intention 
of  tacking-  the  securities  to  the  mortgage, 
at  the  time  the  latter  was  made ;  and  if 
such  an  intention  really  existed,  it  was 
waived  by  the  subsequent  pledge  of  the 
securities  without  noticing  the  mortgage, 
and  the  transactions  were  entirely  dis- 
tinct, {g)  Upon  the  same  principle,  where 
a  banker  being  in  advance  to  his  employer 
to  the  amount  of  fourteen  hundred  pounds, 
afterwards  received  from  the  latter  securi- 
ties as  a  pledge  for  one  tkousand  only,  it 
was  determined  that  the  banker  had  no 
lien  upon  them  for  more  than  the  thou- 
sand pounds,  (h) 

ig)  Jones  V.  Smith,  2  Ves.  jun.  372.  The  decree  in 
this  case  was  afterwards  reversed  in  the  House  of  Lords, 
but  it  is  not  stated  upon  what  ground,  see  6  Ves.  jun. 
229,  note  (d) 

{h)  Vanderzee  v.  Willis,  3  Bro.  C.  C.  21.  But  see 
Adams  v.  Clayton,  6  Ves.  jun.  226,  where  the  Master 
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I.  According  to  the  general  rule  of  law 
Tvith  respect  to  liens, no  lien  can  be  acquired 
by  a  pawnee,  where  the  deposit  of  the  pro- 
perty is  made  by  the. pawnor  after  the  com- 
mission of  an  open  (t)  act  of  bankruptcy, 
or  with  intent  to  give  the  pawnee  a  frau- 

of  the  Rolls  says,  "  in  Variderzee  v.  Willis  there  was 
an  assigninent  of  bonds  to  secure  10001.  borrowed  by 
the  testator  from  his  bankers  ;  at  that  time  he  was 
indebted  to  them  in  more,  and  he  continued  indebted 
to  them  in  more  to  his  death.  His  executrix  filed  a 
bill  to  redeem;  the  bankers  insisted  upon  a  right  to 
taek,  and  so  standing  the  case  I  think  they  must  hate 
been  paid  the  whole.  But  it  uas  insisted,  that  a  bill 
had  been  filed  by  creditors,  and  a  decree  made.  Lord 
Thurlow  seems  to  have  holden,  that  it  would  have 
made  it  a  question  with  creditors  and  not  with  the 
executrix  simply ;  stating  the  principle,  that  where 
the  equity  Vias  passed  to  the  assignee,  you  cannot  in- 
sist upon  retaining  against  the  assignee,"  And  upon 
this  principle  in  the  case  of  Clayton  v.  Adams,  where 
a  testator  had  conveyed  all  his  estate  to  one  creditor  in 
trust  for  the  benefit  of  all,  and  assigned  a  policy  of 
insurance  on  his  life  to  the  trustee  as  a  security  I'or 
10001.  advanced  by  him  to  the  testator,  who  upon  the 
death  of  tlie  testator  received  the  money  from  the  in- 
surance office,  and  claimed  to  retain  the  surplus  that 
remained  after  reimbursing  himself  the  10001.  for 
money  due  ujion  a  subsequent  promissory  note,  the 
blaster  of  the  Rolls  decided,  that  he  was  not  entitled 
so  to  do  against  the  other  creditors. 

(i)  If  the  act  be  secret  the  transaction  is  not  void 
unless  it  takes  place  within  two  calendar  months  of  tlie 
date  of  tlie  commission.  46  Geo,  3,  c.  135.  s,  1. 
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dulent  preference  in  the  event  of  his  bank- 
ruptcy, (k) 

2.  Where  the  goods  are  pawned  upon  an 
usurious  loan,  no  lien  can  be  acquired  by 
the  pawnee  for  more  than  what  is  fairly 
due  to  him,  the  pawnor  being  allowed  in 
such  case  to  recover  them  in  an  action  of 
'  trover  upon  tendering  that  sum  ;  (/)  for 
where  contracts  are  prohibited  by  positive 
statute  for  the  sake  of  protecting  one  set 
of  men  from  another,  the  party  injured  by 
the  contract  is  not  considered  as  standing 
in  pari  delicto  ;  and  in  furtherance  of  the 
statute  is  allowed,  after  the  transaction  is 
completed,  to  bring  his  action,  and  defeat 
the  contract,  where  money  has  been  paid 
upon  it,  by  an  action  for  money  had  and 
received,  and  where  goods  deposited,  by 
an  action  of  trover,  {ni)  But  as  these  are 
equitable  actions,  before  the  party  can 
entitle  himself  to  recover  upon  them  he 
must  pay  or  tender  the  other  party  what  is 
really  due  to  him.     And  it  has  accordingly 

{k)  Wilson  V.  Balfour,  2  Campb.  R.  579.  Tamplin 
V.  Diggens,  2  Campb.  312  ;  and  see  ante,  Chap.  IV. 

(/)  Astley  V.  Reynolds,  2  Str.  915.  FUzroy  v.  GwiU 
lim,  1  T.R.  ir>.3. 

(m)  Moses  V.  Macferlan,  2  Burr.  1011.  Dale  v.  Toilet, 
4  Burr.  2133.  Clarke  v.  Shee,  Cowp.  200.  Smith  v. 
Bromley,  Doug.  696.     Lowry  v.  Bourdieu,  Doug.  467. 
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been  decided,  that  thougli  the  loan  be 
usurious,  the  pawnor  cannot  recover  the 
goods  pawned  in  trover,  without  first  ten- 
dering the  sum  really  advanced.  (//)  And 
in  conformity  to  the  principle  (o)  of  the 
cases  in  which  the  recovery  of  money  paid 
upon  usurious  contracts  has  been  sought 
by  actions  for  money  had  and  received, 
and  in  which  only  the  surplus  beyond  the 
legal  interest  has  ever  been  allowed  to  he 
recovered,  legal  interest  should  also  be 
tendered  to  the  pawnee  in  an  action  for 
trover  for  goods  pawned  upon  an  usurious 
loan,  [pj 

3.  Neither  can  the  pawnee  acquire  any 
lien  upon  goods  (5)  pawned   without  the 

[n]  Fitzroy  v.  Gwllllm,  IT.  R.  153. 

(o)  That  the  plaintiff  shall  only  be  allowed  to  reco- 
ver so  much  as  the  defendant  is  not  entitled  iu  con- 
science to  retain. 

ip)  See  cases  ante  note  [m). 

(q)  Excepting  pledges  of  such  goods  as  are  placed 
upon  the  same  footing  as  money,  as  bank  notes,  notes 
payable  to  bearer,  and  bills  of  exchange  indorsed, 
and  other  securities,  the  legal  interest  in  which  by  the 
law  merchant  passes  by  indorsement  and  deliver}', 
and  which  if  passed  to  a  bona  fide  holder  for  a  valua- 
ble consideration  without  notice,  cannot  be  recovered 
by  the  original  owner.  Salk.  12f!.  Miller  v.  Kace, 
1  Burr.  452.  Grant  v.  Vaughan,  3  Burr.  151G.  1 
Kla.  R.  485.     Peacock  v.  Rhodes,  Doug.  082.     Solo- 
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authority  of  the  owner,  though  the  want 
of  title  in  the  pawnor  was  unknown  to 
the  pawnee  at  the  time  he  received  the 
pkdge.  (r)  For  it  is  a  principle  of  the 
law  of  England  as  well  as  of  the  civil  law, 
that  ^^he :e  a  person  is  acting  ex  mandato, 
those  dealing  with  him  must  enquire  into 
the  extent  of  his    authority,  fs)     Accord- 

raons  V.  Bank  of  England,  13  East,  135. n.a.  Lowndes  v. 
Anderson,  13  East,  130.  King  v.  Milsom,  2  Campb. 
5.  India  bonds  too,  which  before  the  statute  52  Geo.3. 
c.  64.  were  not  upon  this  footing,  see  Glyn  v.  Baker, 
13  East,  509.  are  by  that  statute  made  assignable  and 
transferrable  by  delivery  of  possession. 

(r)  Marsden  v.  Fanshall,  1  Vern.  407.  Daubigny  v. 
Duval,  5  T.  R.  G04.  De  Bouchout  v.  Goldsmid, 
5  Ves.  jun.  211.  Maans  v.  Henderson,  1  East,  337. 
"Vin.  Ab.  tit.  Pawn.  (E.)  Where  chattels  are  pledged  ' 
by  a  person  who  is  not  the  owner,  but  a  mere  bailee, 
thougli  the  pawnee  supposes  the  pawnor  to  be  the  true 
owner,  and  has  no  reason  to  think  otherwise;  a  court 
of  equity  will  oblige  the  pawnee,  if  he  admits  the 
title  of  the  true  owner,  and  only  claims  the  value  for 
which  the  cliattels  were  pledged,  to  make  suth  a  dis- 
covery and  give  such  a  description  of  the  property,'  as 
■will  enable  the  true  owner  to  bring  an  action  at  law 
for  it.     Strode  v.  Blackburne,  3  Ves.  jun.  222. 

{s)  De  Bouchout  v.  Goldsmid,  5  Ves.  jun.  211.  and 
see  judgment  of  Lawrence,  J.  Newsom  v.  Thornton, 
6  East,  17.  Upon  this  principle  a  transfer  by  an  exe- 
cutor of  the  assets  of  the  testator  by  way  of  pledp-e  im- 
mediately after  the  deatli  of  the  latter,  to  secure.a 
debt  of  the  executor,  and  future  advances  to  be  made 
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iiifrlv  uliere  a  factor  or   broker  pawns   the 
goods  of  his  principal,  the  pawnee  cannot 
retain  them  against  the   principal  for  the 
money  advanced    upon  them,  (t)   though 
he  was  ignorant  at  the  time  of  the  pledge 
of  the  relation  in  which  the  pawnor  stood 
to  his  principal,  and  contracted  with   him 
as  the  owner  of  the  goods  ;  ( u)  and  though 
there  is  the  formality  of  a   bill  of  parcels 
and  receipt ;  {x)  nor  will    the   pawnee  ac- 
quire a  lien    ag-ainst  the  principal,  where 
the  factor  or  broker  makes    the   pledge  of 
the  goods  by  indorsement,  and  delivery  of 
the  bill  of  lading,  {i))  or  by  transferring 

to  liiiii,  may  Le  set  aside  in  equity  by  the  general 
legatees,  where  the  creditor  to  whom  the  pledge  is 
made,  is  guilty  of  gross  negligence  in  not  enquiring 
into  the  authority  of  the  executor  to  dispose  of  the 
assets  in  that  way ;  though  it  do  not  appear,  that  he 
was  aware  ©'"that  want  of  authority.  Hill  v.  Simpson, 
7  Ves.  jun.  15i.  Taylor  v.  Hawkins,  8  Ves.  jun.  209. 
and  a  pecuniary  or  residuar)'^  legatee  may  have  such~ 
a  pledge  set  aside,  though  it  be  only  for  money  ad- 
vanced at  the  time  to  the  executor,  if  it  appears,  i'rom 
the  circumstances  of  the  case,  that  the  pawnee  hud 
knowledge  of  an  intended  application  of  the  money  not 
conformable  to  or,  connected  with  the  character  of 
executor.  Madeod  v.  Drummond,  14  Ves.  jun,  35*1. 
17Ves,  jun,ir)2. 

(*)  Cases  cited  ante  note  (r.) 

(?/)   M'Combie  v.  Davies,  (i  East,  MS, 

(a^.  Paterson  v.  Tash,  2  Str.  1178. 

(y)  Newsom  v:  Thornton,  6  East,  17.  2  Smith's  R, 
207.  S.  C. 
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the  goods  to  the  pawnee's  name,  where 
they  are  in  the  king's  warehouse,  (zj 
any  more  than  where  the  factor  or  broker 
makes  it  by  delivery  of  the  goods  them- 
selves to  the  pawnee,  (a) 

In  conformity  to  the  same  general  rule, 
where  goods  are  stolen  and  pawned,  the 
owner  may    maintain   trover    against    the 

(2)  M'Combie  v.  Davles,  6  East,  538.  2  Smith's  R. 
557.  S.  C. 

(a)  But  a  banker  in  London  to  wlioai  bills  are  paid 
by  a  customer  who  keeps  his  accounts  with  him,  may- 
pledge  them  to  a  third  person  as  a  security  for  money 
to  be  advanced  to  the  banker,  though  tlie  banker  at 
the  time  of  the  pledge  was  indebted  in  a  considerable 
balance  to  his  customer ;  provided  that  circum- 
stance was  unknown  to  the  pawnee.  Collins  v.  Martin, 
2  Esp.  R.  520.  And  where  a  principal  seeks  to  re- 
cover the  value  of  his  goods,  which  have  been  pledged 
by  his  factor  in  an  action  of  trover,  though  no  tender 
to  the  pawnee  is  necessarj^ ;  yet  if  the  factor  is  in  ad- 
vance to  the  principal,  it  seems  that  the  latter  must 
tender  to  the  former  what  is  due  to  him,  before  he  can 
recover  in  such  action  from  the  pawnee.  Daubigny  v. 
Duval,  5  T.  R.  G04.  where  the  pawnor  has  only  a  limit- 
ed estate  or  interest  'n  a  thing,  he  cannot  give  a 
greater  estate  or  interest  to  the  pawnee  by  pledging  it 
to  him.  And  therefore,  where  a  tenant  for  life  of  plate 
pawned  it  to  a  pawn-broker,  and  died  ;  it  was  adjudg- 
ed, that  though  the  pawnbroker  had  no  notice  of  the 
limited  nature  of  the  pawnor's  interest  in  the  plate, 
he  could  have  no  lien  upon  it  against  the  remainder- 
man. Hoare  v.  Parker,  2  T.  R.  S76.  and  see  exparte 
Nesbitt,  2  Scho.  and  Lef.  R.  279.  ace, 
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pawnbroker,  tliough  the  latter  was  ig- 
norant of  their  being  stolen,  (b)  Or  if 
goods  are  placed  by  the  owner  in  the 
hands  of  another  for  the  purpose  of  safe 
custody,  and  pawned  by  the  latter  to  a 
third  person,  the  pawnee  cannot  retain 
them  against  the  owner,  (c)  Or  if  the 
finder  of  goods  pledge  them  the  owner 
may  retake  them,  {d) 

But  though  no  lien  can  be  acquired 
upon  goods  pawned  without  the  authority 
of  him  who  has  the  general  property  in 
them,  even    though    the    pawnee     is   not 

(b)  Though  goods  stolen  and  sold  in  market  overt 
cannot  be  recovered  from  the  purchaser,  except  under 
21  H.  8,  c.ll.  where  the  owner  prosecutes  the  felon  to 
conviction.  Horwood  v.  Smith,2  T.R.  750.  There  is  no 
market  overt  for  pawning.  See  Hoare  v.  Hartof>f,j 
3  Atk.  44.  and  Packer  v.  Gillies,  Guildhall  sitt.  after 
Tvin.  Term  180G,  cited  2  Campb.  R.  330.  n.  in  whic»' 
case  trover  l)eing  brought  against  a  pawnbroker  for 
goods  pledged  with  him  which  had  been  stolen  from 
the  house  of  the  plaintiff,  and  pawned  by  a  woman  who 
was  tried  for  the  felony,  but  acquitted  on  the  absence 
of  a  material  witness  ;  Ld.  EUenborough  held,  that 
the  action  well  lay  against  the  ;)awnee,  and  the  plaui- 
tifl'  had  a  VL-rdict.  N.  IJ.  It  is  provided  by  slat.  1  Jnc.l. 
c.  21.  that  the  sale  of  any  goods  wrongfully  tiiken,  to 
any  pawnbroker  in  London,  or  within  two  miles  thereof, 
shall  not  alter  the  pro|)erty. 

(c)  Hoare  v.  Ilartopp,  3  Atk.  U. 

id)  Bro.  Pledges,  28.  Vin.  Ab.  tit.  Pawn.  (E.) 
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aware  of  the  pawnor's  want  of  authority 
to  dispose  of  them  in  that  manner,  yet 
where  goods  are  obtained  under  false  pre- 
tences, and  pawned  without  notice  of  the 
fraud  to  the  pawnbroker,  and  on  the  convic- 
tion of  the  offender,  the. original  owner 
get  possession  of  his  goods  again ;  the 
pawnbroker  may  maintain  trover  against 
him  to  recover  them  back.(6) 
When  lien  of  5,  The  pawuee  has  such  an  interest  in 
Kferlble.  the  pawn  that  he  may  assign  it  over  (f) 
to  a  third  person,  and  the  assignee  will  be 
subject  to  an  action  of  detinue,  if  he  de- 
tains it  after  payment  or  tender  of  the 
money  by  the  owner. (^)  And  where  the 
pawnee  of  goods  pawned  them  over  to 
another  for  a  larger  sum  than  that  for 
which  the  owner  pledged  them  to  him, 
and  afterwards  borrowed  more  money  on 
promissory  notes  of  the  second  pawnee, 
the  court  of  Chancery  would  not  suffer 
the  owner  to  redeem  from  the  second 
pawnee,  without  paying  him  the  whole  of 
the  money  which  he  has  advanced  upon 
the  goods  and  the  promissory  notes.  (A) 

[e]  Parker  v.  Patrick,  5  T.  R.  175. 

(/)  Moor  V.  Benham,  Owen  124.  Demainbray  v. 
Metcaif:  2  Vern.  tOl,  698.  S.  C.  3Jason  v.  Lickbarrow, 
1  H.  Bla.  360.  Yelv.  178.  Contr. 

(g )  Yelv.  178.  Cro.  Jac,  244. 

(/ij  Demaiubray  v.  3Ietcalf,  2  Vern.  691.     The  re- 
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6.  Upon  tender  of  the  money  advanced  When 

divested. 

upon  the  pawn,  by  the  pawnor  or  his  exe- 
cutor, the  lien  of  the  pawnee  is  immedi- 
ately divested  ;  and  the  property,  notwith- 
standing his  refusal  to  part  with  it,  is 
instantly  reduced  to  the  pawnor  or  his 
executor;  and  they  may  bring  trover  for 
it.(i)     But  the  pawnee  will  not  lose   the 

porter  adds  a  qufiere  to  the  decision,  and  it  seems  to 
be  at  variance  with  those  of  Iloare  v.  Parker,  2  T.  R. 
376.  and  Marsden  v.  Panshull,  1  Vern.  407.  and  others ; 
the  princi|jle  of  which  is,  that  the  pawnor  cannot  create 
a  greater  interest  in  the  thing  pawned  tlian  he  himself 
possesses.  It  seems  likewise  to  be  at  variance  with  the 
rule  laid  down  in  RatclifF  v.  Davis,  Yelv.  178.  that 
where  the  pawnee  has  delivered  over  the  pledge  to  a 
third  person,  even  on  consideration,  a  tender  need  not 
be  made  by  the  owner  to  the  latter.  According  however 
to  the  report  of  Demainbray  v.  Metcalf,  in  Free,  iu 
Chanc.  419.  the  day  limited  for  redemption  by  the 
owner  of  the  jewels,  from  the  first  pawnee,  was  elapsed, 
and  the  j^nvels  had  become  at  law  the  absolute  property 
of  the  latter  :  when  the  former  applied  to  equity  to  be 
allowed  fo  redeem,  which  it  appears  may  be  done,  as 
well  in  the  case  of  a  personal  pledge  as  of  a  mortgage. 
And  if  this  statement  be  correct,  tlie  owner  having  lost 
his  legal,  and  having  only  an  equitable  riglit  to  redeem, 
the  conditions  annexed  to  this  redemption  in  equity 
(by  which  an  injury  to  a  third  party  is  prevented)  will 
not  appear  unreasonable. 

(i)  Vin.  Ab.  tit.  Pawn  (E.)  2  Salk.  522.  1  Bulstr. 
29. 1  Rol.  R.  129.  Iu  the  case  of  Ratclifi'e  v.  Davies, 
Yelv.  178.  Cro.  Jac.  244.  it  was  held  by  the  majority 
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benefit  of  his  lien  by  an  execution  upon 
the  goods  of  the  pawnor  for  a  debt  reco- 
vered from  him,  subsequent  to  the  act  of 
pawning.  So  if  a  man  deliver  goods  in 
pledge  for  a  loan  of  forty  pounds,  and  a 
sum  to  that  amount  is  afterwards  reco- 
vered from  him  in  an  action  of  debt  by 
another  person  :  those  goods  shall  not  be 
put  in  execution  until  the  forty  pounds 
are  paid.(/t) 

Nor  shall  the  pawnee  be  deprived  of 
lien  on  the  goods  pawned,  by  the  pawnor's 
being  afterwards  attainted  of  felony ;  and 
the  kinsf  shall  not  in  that  case  have  the 
goods  without  first  paying  the  sum  for 
which  they  were  pledged. (/)  But  the 
king  may,  if  he  chuse,  redeem  them  by 
paying  the  money,  (m) 


Lien  of  Taylor, 

A  taylor  has  by  the  common  law,  a  par- 
ticular lien  upon  a  coat  or  other  garment 

of  the  court  that  the  pawnor  might  redeem  from  the 
executrix  of  the  pawnee,  but  that  the  executor  of  the 
pawnor  could  not  redeem. 

{k)  Vin.  Ab.  Tit.  Pawn.  (A.)  3. 

{/)  Bro.  Pledges,  pi.  31.  Vin.  Ab.  Tit.  Pawn.  (A.) 
1  Bulst  .  29. 

[m]  Yelv.  178. 
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for  the  price  of  making  it,  and  is  not  liable 
loan  action  of  trover  for  refusing  to  deli- 
ver it  up  to  the  person  from  whom  he 
received  the  materials,  unless  the  price 
has  been  either  paid  or  tendered. (a)  But 
he  has  no  power  to  sell  the  garment  upon 
default  of  payment,  (b) 


Lien  of  Vendor. 

A  vendor  of  property  has  by  the  com- 
mon law,  a  lien  upon  it  as  long  as  it  con- 
tinues in  his  possession,  and  the  vendee 
neglects  to  pay  or  tender  the  price  agreed 
upon  for  it.  For  though  the  general  pro- 
perty in  the  thing  sold  is  vested  in  the 
vendee  by  the  sale,  a  lien  or  special  pro- 
perty, which  will  be  a  good  defence  in 
an  action  of  trover,  remains  in  the  ven- 
dor, (c)      Unless   indeed   it   appears  from 

(a)  Y.  B.  5  Ed.  4.  fol.  2.  Yelv.  67.  Cooper  v.  An- 
drews, Hob.  42.  Chapman  v.  Allen,  Cro.  Car.  271. 
Hussey  v.  Chi  istlo,  9  East.  433.  G  Bac.  Ab.  694, 

(6)  Yelv.  67. 

(c)  Y.  B.  5  Ed.  4.  fol.  2.  S.  P.  22  E  .  4.  fol.  49. 
Hob.  41.  Mason  v.  Lickbanow,  1  H.  Bla.  363.  2Bla. 
Com.  448.  A  part  payment,  it  seems,  would  not 
divest  the  lien,  see  Hodgson  v.  Loy.  7  T.  R.  440.  Feize 
V.  Wray,  3  East.  93.  In  Noy's  MHxims,  88.  reco;^ 
nized  by  Ld,  Ellenborough,  Ch.  J.  in  Hinde  v.  White- 
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the  conditions  of  the  sale,  that  the  vendor 
relied  solely  upon  the  personal  credit  of 
the  vendee,  in  which  case  he  cannot  have 
recourse  to  the  right  of  retainer,  as  where 
the  day  of  payment  is  by  agreement  post- 
poned to  a  future  day.  The  vendee  may 
obtain  possession  of  the  thing  sold  imme- 
diately by  an  action  of  trover  or  detinue, 

house,  7  East.  571.    It  is  said,  if  I  sell  my  horse  for 
money,  I  may  keep  him  until  I  am  paid ;  but  I  cannot 
have  an  action  of  debt  until  he  be  delivered ;  yet  the 
property  of  the  horse  is  hy  the  bargain  in  the  bargainor 
or   buyer.     But  if  he  do  presently   tender  me    my 
money,  and  I  do  refuse  it,  he  may  take  the  horse,  or 
have  an  action  of  detainment.     And  if  the  hone  die  in 
my  stable,  between  the  bargain  and  delivery,  I  may 
have  an  action  of  debt  for  my  money,  because  by  the 
property  the  bargain  tvas  in  the  bvyer.    It  seems,  from 
the  case  of  Hanson  v.  Meyer,  6  East.  614.  that  while 
any  thing  remains  to  be  done  on  the  part  of  the  vendor, 
to  the  thing  purchased,  before  it  can  be  delivered  to 
the  vendee,  the  property  does  not  pass  to  the  latter ; 
and  that  not  only  a  mere  lien,  or  special  property,  but 
the  general  property  remains  in  the  vendor ;  but  where 
no  further  act  remains  to  be  done  upon  the  goods  on 
the  part  of  the  vendor,  it  seems  that  the  property  vests 
in  the  vendee  from  the  time  of  the  sale,  subject  to  the 
vendor's  lien  for  the  price,  while  they  remain  in  his 
possession,  and  the  vendor  may  from  that  time  consider 
the  contract  as  complete,  and  bring  an  action  of  inde- 
bitatus assumpsit  for  goods  bargained  and  sold.    See 
Dunmore  v.  Taylor,  Peake  C.  N.  P.  41.  and  cases  cited 
there  in  notis, 

7 
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and  without  payment  of  the  price,  and  Xiid 
vendor's  only  remedy  will  be  by  action  tor 
the  money  when  it  becomes  due.(</) 

A  vendor  is  divested  of  his  lien,  by 
a  delivery  of  the  whole  of  the  goods 
sold  to  the  vendee,  or  any  one  who  can 
be  considered  as  his  agent  for  the  pur- 
pose of  receiving  them.(e)  And  if  that 
delivery  be  only  symbolical  or  construc- 
tive, as  by  actual  deli^rery  of  the  key  oi' 
the  vendor's  warehouse,  in  which  the 
goods  are  deposited  at  the  time  of  the 
sale,(^')  or  by  actual  delivery  of  a  part  only 
of  goods  sold  under  an  entire  contract, C^) 

{d)  Y.  B.  5  Ed.  4.  fol.  2.  17  Ed.  4.  fol.  1.  Anon.  Dyer 
29  (b.)  Com.  Dig.  Tit.  Agreement.  B.  3.  and  see  Ham- 
mond V.  Anderson,  1  N.  R.  G9. 

{e)  Godfrey  v.  Furzo,  3  P.  Wms.  1S5.  and  cases 
cited  there  in  note  (1). 

if)  Diet.  Ld.  Kenyon,  Ellis  v.  Hunt,  3T.  R.  404. 
Copland  V.  Stein,  8  T.  R.  199. 
*  (g)  Slubey  V.  Heyward,  211.  Bla.  504.  Hammonds  v. 
Anderson,  1  N.  R.  G9.  Exparte  Gwynne,  12  Yes.  jun. 
379.  In  Hammonds  v.  Anderson,  Sir  J.  Mansfield, 
C.  J.  and  Rooke,  J.  seem  to  rely  on  the  circumstance 
of  the  contract's  being  entire,  and  of  part  havit\g  been 
actually  taken  away  by  the  vendee,  and  decide  the  case 
•upon  the  same  ground  as  that  of  Slubey  v.  Heyward. 
But  Heath,  J.  says  "  though  the  goods  remained  in 
the  warehouse  of  tine  defendant  after  the  sale,  they 
were  no  longer  in  the  possession  of  the  vendor  for  any 
other  purpose  whatsoever."  And  Chambre,  J.  ob- 
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it  seems  that  it  would  be  a  sufficient  deli- 
very to  divest  the  vendor  of  his  lien  upon 
the  whole  of  the  goods. 

But  if  the  symbolical  or  constructive 
delivery  be  conditional,  and  the  condition 
be  not  performed,  the  vendor  may  retain 
the  whole,  or  whatever  part  of  the  goods 
remains  in  his  possession  for  the  price  of 
the  whole.  (A) 


Lien  of  WJiarJinger. 

A  wharfinger  not  only  has  a  lien  on 
goods  deposited  at  his  wharf  for  the  money 
due  for  the  wharfage  of  those  particular 
goods,  but  is  also  entitled  by  the  general 
usage  of  his  trade  to  retain  them  for  a 
general  balance  due  from  the  owner.  This 
was  decided  in  the  case  of  Naylor  v.  Man- 
gles, 1  Esp.  R.  109,  where  Lord  Kenyon, 
C.  J,  said,  that  a  lien  from  usage  was  a 
matter  of  evidence,  and  the  usage  in  the 
present  case  had  been  proved  so  often,  that 

eerves  that  '•  this  is  a  much  stronger  case  than  that  of 
Slubey  V.  Hey  ward,  which  proceeded  upon  the  prin- 
ciple that  a  delivery  of  part,  where  the  contract  was 
entire,  was  a  delivery  of  the  whole  ;  but  here  there  was 
an  actual  delivery  of  the  whole." 

(A)  Exparte  Gwynne,  12  Ves.  jun.  379. 
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iie  should  consider  it  as  a  settled  point 
that  vvliarfing(ns  had  the  lien  contended 
for.  And  on  the  authority  ot"  this  case, 
the  same  point  was  afterwards  confirmed 
and  declared  to  be  settled  law  bv  Lord 
Eldon,  C.  J.  in  the  case  of  Spears  v.  Hart- 
ley, 3  Esp.  II.  81.  {a J 

Ikit  wharfingers  are  not  entitled  by  the 
common  law,  nor  is  there  any  usage  esta- 
blished, which  entitles  them  to  a  lien  upon 
goods  which  arc  not  actually  landed  upon 
their  wharfs,  though  the  vessels  in  which 
the  goods  are,  be  fastened  to  the  wharfs, 
and  unloaded  in  that  situation,  [b) 

(a)  And  see  Savil  v.  Barchard,  4  Esp,  R.  93, 
Richardson  t.  Gobs,  3  Bos.  k  Pul.  124. 

(6)  Sy«ds  T.  Hay,  4  T.  R.  2G0;  and  see  Stephen  t. 
Coster,  1  Bla.  R.  413,  423. 
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CHAP.  L 


1 .  Nature  and  Origin  of  the  Right, 

2.  By  what  Description  of  Persons^  and  under 
what  Nature  of  Contract  it  may  he  exer- 
cised. 

Nature  and  Origin  of  the  Right. 

The  right,  which  in  the  language  of  the 
law  is  designated  that  of  stoppage  in  tran- 
situ, is  the  right  which  a  person  who  con- 
signs goods  on  credit  to  another,  has  of 
resuming  the  possession  of  those  goods, 
before  they  arrive  in  the  hands  of  the 
person  to  whom  they  are  consigned,  upon 
the  latter's  becoming  bankrupt,  or  insol- 
vent ;  and  of  retaining  that  possession 
until  the  full  price  of  the  goods  is  paid. 
This  right  is  obviously  very  analogous  to 
t;lie  common  law  right  of  lien  :  they  are 
both  established  upon  principles  of  equity, 
and  the  former  is  in  fact  only  an  extension 
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of  the  latter,  the  right  of  lien  enablin.^  the 
vendor  to  detain  goods  sold  on  credit, 
t)efore  he  has  relinquished  the  possession 
of  them,  and  the  right  of  stoppage  in 
transitu  enablin2:  him  to  resume  them  be- 
fore  the  vendee  has  acquired  possession  of 
them,  and  to  retain  them  until  the  full 
price  is  paid  or  tendered;  but  if  that  be 
paid  or  tendered,  he  cannot  resume,  or  if 
he  has  resumed,  any  longer  retain  posses- 
sion, though  the  vendee  is  in  insolvent 
circumstances ;  for  he  cannot  stop  the 
goods  for  money  due  on  other  accounts,fa) 
and  the  right  of  stoppage  in  transitu  does 
not  proceed  upon  the  ground  of  rescinding 
the"^  contract  any  more  than  the  right  of 
lien  ;  (b)  and  hence  it  appears  that  the 
assignees  of  the  bankrupt  consignee  may 
recover  the  goods  upon  tendering  the  full 
price,  (c)     Upon   the  same   principle   too 

(a)  So  in  Snee  v.  Prescot,  1  Atk.245,  the  Chancellor 
decreed  that  the  factors  were  only  entitled  to  the  pur- 
chase money,  and  charges  incident  to  the  goods. 

{b)  And  hence  the  circumstance  of  the  vendee's 
having  paid  in  part  for  the  goods  does  not  defeat  the 
vendor's  right  to  stop  them  in  transitu,  but  only  dimi- 
nishes his  lien  pro  tanto  on  the  goods  detained.  Hodg- 
son V.  Loy,  7  T.  P.  440  ;  and  see  opinion  of  BuUer,  J, 
iu  Lickbarrow  v.  Mason,  6  East,  25,  in  notis. 

(c)  Accordingly,  in  Snee  v.  Prescot,  1  Atk.  245,  the 
goods  were  ordered  to  be  delivered  up  to  the  assignees. 
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it  has  been  determined,  that  although  the 
goods  be  actually  stopt  in  transitu  by  the 
vendor,  he  may,  after  the  credit  for  them 
has  expired,  recover  the  price  in  a  count 
for  goods  bargained  and  sold,  if  he  was 
ready  to  deliver  them  upon  its  being 
paid,  {(i) 

The  right  of  stoppage  in  transitu  though 
thus  similar  in  its  nature  to,  is,  how^ever, 
of  much  later  origin  than  that  of  lien,  for 
the  vendor's  lien  on  goods  sold  for  the 
price  is,  as  we  have  before  seen,  an  ancient 
common  law  right  ;  but  the  doctrine  of 
stoppage  in  transitu  was  first  introduced 
in  courts  of  equity;  and  the  earliest  in- 
stance to  be  found  of  its  recognition  by 
those  courts  is  in  the  case  of  Wiseman  v, 
Vandeput,  2  Vern.  203,  decided  in  the  year 

Upon  payment  of  the  money  laid  out  upon,  and  the 
charges  incident  to  them.  And  in  Walker  v.  Wood- 
bridge,  Co.  B.  L.  394,  where  the  assignees  of  the  con- 
signee got  forcible  possession  of  the  goods  after  they 
had  been  fairly  stopt  by  the  consignor,  and  he  peti- 
tioned to  have  them  delivered  ap  to  him  :  the  purchase 
money  was  ordered  to  be  paid  him  by  the  assignees, 
or  the  goods  to  be  sold  for  that  ])urpose  ;  and  see 
judgment  of  Lord  Kenyon,  C.  J.  in  Ellis  v.  Hunt, 
3  T.  R.  4(i4,  where  he  observes  that  bankruptcy  is  no 
countermand  ;  and  see  IJohtlingk  \.  Schneider,  3  Esp. 
R.G9. 
-    {d)  Kymer  v.  Suwercrop,  1  Cumpb.  R.  109. 


I3i  STOPPAGE    IN    TRANSITU. 

1690.  The  benefit  which  was  expected 
to  result  to  trade  from  the  allowanee  of  the 
right,  (e)  and  the  apparent  injustice  of 
allowing  the  goods  of  the  consignor,  in  the 
event  of  the  consignee's  bankruptcy,  to 
be  applied  in  payment  of  the  other  cre- 
ditors of  the  latter,  induced  the  courts  of 
law  to  follow  the  example  of  the  courts 
of  equity,  and  to  adopt,  and  by  a  variety 
of  decisions  establish  the  right  of  stoppage 
in  transitu  as  a  legal  right,  (/)  and  upon 
the  same  principles  of  justice,  it  has  since 
been  looked  upon  both  by  courts  of  law 
and  equity  as  a  right  to  be  favoured  and 
encouraged,  (g)  The  judges,  indeed,  of 
our  courts,  have  frequently  expressed  their 
regret  that  the  laws  of  England  were  not 
equally  favourable  to  the  vendor  of  goods 
in  this  respect  with  those  of  some  other 
countries,  and  lamented  that  goods  which 
had  been  actually  delivered  after  the  con- 
signee's bankruptcy,  and  were  distinguish- 

[e)  Bohtlingk  v.  Inglis,  3  East,  395. 

(/)  Per  BuUer,  J.,  Ellis  v.  Hunt,  3  T.  R.  4G9, 
Hodgson  V,  Loy,  7  T.  R.  440.  Per  BuUer,  J.  Lick- 
barrow  V.  Mason,  6  East,  25,  in  notis.  Dixon  v.  Bald- 
win, 5  East,  175.  Per  Heath,  J.  Oppenheim  v.  Russel, 
3  Bos.  &  Pul.  42.  In  all  these  cases  the  right  of  stop- 
ping in  transitu  is  considered  as  a  legal  riglit. 

(g)  Northey  v.  Field,  2  Esp.  R.  613.  Scott  v.  Pettit, 
3  Bob.  &  Pul.  4C9,  Hammond V.  Anderson,  1  N.  R.  69. 
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able  from  the  general  mass  of  his  etfects, 
should  ever  have  been  considered  a  part 
of  them,  and  that  there  should  ever  have 
been  any  necessity  for  the  numerous  and 
nice  distinctions  which  have  been  made, 
as  to  the  continuance  and  determination  of 
the  transit  us.  (A) 

2.  By  ichat  description  of  persons^  and 
under  what  nature  of  contract  the  right  may 
he  exercised. 

Wherever    the    consignment    is     made  1st.  How  far 
under  a  contract  for  sale  on  credit,  and  the  "he  parties 
person  who  makes  it  stands  in  the  relation  ■J'Jhe'^relatiin 
of  vendor  to  the  consisrnec  of  the  goods,  *'^  \'^"'^"'' '"^ 

^     _  ^  vendee. 

he  is  capable  of  exercising  the  right  of 
stoppage  in  transitu  upon  them,  in  the 
event  of  the  bankruptcy  or  insolvency  of 
the  consignee  ;  nor  is  the  capacity  of  exer- 
cising this  right  confined  to  cases  in  which 
the  contract  is  expressly  for  sale,  or  where 
the  consignor  stands  in  every  point  of  view 
in  the  character  of  vendor  ;  for  it  extends 
to  every  case  in  which  the  contract  is  in 
effect  a  sale,  and  the  consignor  substan- 
tially  thp  vendor  of   the   goods ;    {i)  and 

[h]  Snee  v.  Prescott,  1  Atk.  245.  Inglis  v.  Usher- 
wood,  1  East.  510.  Neate  v.  Ball,  2  East,  117.  Scott 
V.  Pettlt,  3  Bos.  &  Pul.  471. 

(i)  Snee  v.  Prescott,  1  Atk.  245.  Walker  v.  Wood- 
bridge,    Cooke  B.  L.  394.      D'Aquila  v.  Lambert, 
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therefore  where  a  factor  or  asrent,  bv  the 
order  of  his  principal,  purchases  goods  for 
him,  and  consigns  them  to  him  on  credit, 
with  an  additional  charge  on  account  of 
commission,  making  himself  liable  to  the 
original  vendor  in  the  first  instance,  and 
no  privity  existing  between  such  vendor 
and  the  principal,  the  factor  or  agent  will 
be  so  far  considered  as  the  vendor  of  the 
goods  to  the  principal,  as  to  be  entitled  to 
stop  them  in  transitu,  upon  the  insolvency 
or  bankruptcy  of  the  latter,  though  he 
may  not,  perhaps,  be  considered  as  stand- 
ing in  that  relation  for  all  purposes.  This 
was  decided  in  the  case  of  Feize  v.  Wray, 
3  East,  93;  the  facts  of  which  were  these  : 
Browne,  a  trader  in  London,  gave  an  order 
to  Fritzing,  his  correspondent  at  Ham- 
burgh, to  purchase  and  ship  for  him  a 
quantity  of  goods.  Fritzing  accordingly 
purchased  the  goods  of  other  merchants, 
(who  were  strangers  to  Browne,  and  had 
no  correspondence  or  -account  with  him,) 
and  shipped  them  on  board  a  general  ship, 

Ambl.  399.  Inglis  v.  Usherwood,  1  East.  515.  Feize 
V.  Wray,  3  East,  !>3.  Bohtlingk  v.  Iiiglls,  3  East,  381 . 
In  all  these  cases  the  consignors  were  not  the  original 
vendors,  but  purchasers  for  the  consignee ;  but  they 
were  consicu-red,  in  the  language  of  Lord  Henley,  as 
substantially  vendors  to  the  consignee. 
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on  the  account  and  risk  of  Browne  ;  the 
bill  of  lading-  was  filled  up  to  the  order  of 
Browne,  and  Fritzing  drew  bills  of  ex- 
change upon  him  for  the  price  of  the  goods 
and  of  his  own  commission  for  purchasing 
them,  which  were  accepted,  but  not  paid 
by  Browne,  he  becoming  bankrupt  before 
the  arrival  of  the  goods  :  upon  hearing 
which  Fritzing  authorized  his  agent  in 
England  to  obtain  possession  of  the  goods 
on  their  arrival,  which  he  accordingly  did. 
An  action  of  trover  being  afterwards 
brought  by  the  assignees  of  Browne  against 
the  agent  of  Fritzing,  to  recover  the  value 
of  the  goods,  it  was  contended  on  the  part 
of  the  plaintiff,  that  the  right  of  stoppage 
in  transitu  did  not  attach  in  this  case, 
because  Browne  must  be  considered  as  the 
principal  for  whom  the  goods  were  origi- 
nally purchased,  and  Fritzing  no  more 
than  his  factor  or  agent,  purchasing  them 
on  his  account;  and  that  the  right  extended 
only  to  the  case  of  vendor  and  vendee : 
but  Lawrence,  J.  said,  "  if  that  were  so, 
it  would  nearly  put  an  end  to  the  applica- 
tion of  that  law  in  this  country ;  for  I  be- 
lieve it  happens  for  the  most  part  that 
ord-ers  come  to  the  merchants  here  from 
their  correspondents  abroad,  to  purchase 
and  ship  merchandize  to  them  :  the  mer- 
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chants  here,  upon  the  authority  of  those 
orders,  obtain  the  goods  from  those  whom 
they  deal  with  ;  and  they  charge  a  com- 
mission to  their  correspondents  abroad, 
upon  the  price  of  the  commodity  thus 
obtained.  It  never  was  doubted  but  that 
the  merchant  here,  if  he  heard  of  the 
failure  of  his  correspondent  abroad,  might 
stop  the  goods  in  transitu.  But  at  any 
rate,  this  is  a  case  between  vendor  and  vendee; 
for  there  teas  no  privittf  between  the  original 
owner  of  the  goods  and  the  bankrupt :  but 
the  property  may  be  considered  as  having 
been  first  purchased  by  Fritzing,  and 
again  sold  to  Browne  at  the  first  price, 
with  the  addition  of  his  commission  upon 
it.  He  then  became  the  vendor  as  to 
Browne,  and  consequently  had  a  right  to 
stop  the  goods  in  transitu."  The  rest  of 
'  the  court  agreed  with  Lawrence,  J.  that 
the  assignees  were  not  entitled  to  recover. 
No  attempt  appears  to  have  been  made 
to  set  up  a  distinction  with  respect  to  the 
right  of  stoppage  in  transitu,  in  any  of 
the  cases  where  the  purchase  was  made 
through  the  intervention  of  an  agent,  (ex- 
cepting the  preceding  case  of  Feize 
V.  Wray,}  between  a  case  in  which  the 
original  vendor  was  named  by  the  princi- 
pal, and  a  case   where    the    purchase    is 
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made  of"  an  entire  stranger  to  him,  and 
from  the  language  of  Grose  and  Law- 
rence,  Js.  in  Teize  v.  Wray,  it  seems, 
that  if  it  had  ])een^  necessary  in  that 
case  to  decide  the  vahdity  of  that  dis- 
tinction, it  would  have  been  determined 
to  be  without  any  foundation  in  law. 

A  principal  who  consigns  goods  to  his 
factor  on  credit  is  entitled  to  stop  them 
before  they  come  into  the  possession  of  the 
latter,  upon  his  becoming  bankrupt  or 
insolvent,  whether  he  be  considered  in 
the  light  of  a  vendor,  or  not  ;  for  if  he  be 
considered  in  that  light,  he  is  entitled  to 
exercise  the  right  in  common  with  all 
vendors  ;  {e)  and  if  he  be  not  considered  in 
that  light,  the  property  is  not  divested 
out  of  him  by  the  consignment,  and  even 
if  they  were  delivered  could  only  be  re- 
tained by  the  assignees  of  the  factor  upon 
the  ground  of  lien,  or  of  their  being  of 
such  a  nature  as  not  to  be  distinguishable 
from  the  general  mass  of  the  bankrupt's 
property.  (/) 

{€)  Wright  V.  Campbell,  4  Burr.  2047.  Kinlock  v. 
Craig,  3  T.  R.  119. 

If)  Godfrey  v.  Furzo,  3  Peere  Wms.  185.  Exparte 
Dumas,  1  Atk.232.  2  Ves.  582.  S.  C.  A  principal  may 
recover  his  goods  in  an  action  of  trover,  if  they  remain 
unsold  in  the  hands   of  his  factor   at  the  time  of  tlie 
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It  seems    that  a  person  who  consigns 
money    to   another    in    advance    on   any 
particular  account,  describing  it  to  be  sent 
for  such    purpose,  is  entitled    to  exercise 
the  right  of  stoppage  in  transitu  upon  it  in 
the  eventof  the  consignee'sbankruptcy  or  in- 
solvency ;  (though  the  former  were  i  ndebted 
to  the  latter  upon  the  general  balance  of  ac- 
counts,) as  well  as  the  consignor  of  goods 
of  any  other  description  ;  for  the  consignor 
of  money  may  be    considered  in  effect   as 
the  vendor  of  it    to  the  consignee,    from 
whom  he  is  to  receive  an  equivalent  in  re- 
turn for  it;  {g)  but  if  the  money  sent  were  a 
general  remittance,    and  not  described   to 
be  made  on  any  particular  account,  it  has 
been  decided  that  it  cannot  be  stopped,  (h) 
A  person  who  consigns  goods  to  another 
to  be  sold  on  the  joint   account  of  him- 
self and  the  consignee,  is    likewise  so  far 
considered    in    the    light    of  a 
the  consignee,  that    he    may  exercise  the 

latter's  bankruptcy,  L'Apostrev.  Le  Plaistrier,  1  Peere 
Wms.  318.  or  if  they  are  sold  at  that  time,  but  not 
paid  for  to  the  factor,  and  his  assignees  afterwards  re- 
ceive the  money,  the  principal  may  recover  it  from 
them  in  an  action  for  money  had  and  received.  Scott 
V.  Surman,  Willes,  400. 

[g)  Diet.  Ld.  Kenyon,  Smith  v.  Bowles,  ]  Esp.  R. 
578. 
I    {h)  Smith  V.  Bowles,  1  Esp.R.  578. 
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ri,f,^lit  of  stoppage  in  transitu  in  the  event 
of  tlie  latter's  bankruptcy  or  insolven- 
cy. O ) 

15ut  the  benefit  of  that  right  does  not 
extend  to  cases  in  which  the  parties  can- 
not be  considered  as  standing  in  the  rela- 
tion of  vendor  and  vendee  to  each  other, 
either  actually  or  substantially  ;  and  there- 
fore where  there  is  a  contract  for  the  sale  of 
goods  immediately  between  the  principal 
and  the  vendor,  and  the  factor,  or  agent  is 
merely  a  surety  for  the  price,  he  cannot 
stop  the  goods  in  transitu  upon  the  bank- 
ruptcy or  insolvency  of  his  principal. 
This  was  decided  in  the  case  of  Siflk^en 
and  another  assignees  of  Browne,  a  bank- 
rupt, v.  Wray,  6  East,  371.  the  facts  of 
which  were  these:  Browne,  a  merchant  in 
London,  ordered  goods  to  be  shipped  to 
him  by  Dubois  and  Co.  his  correspond- 
ents at  Dantzic,  directing  them  to  draw 
for  the  amount  on  Fritzing  at  Hamburgh, 
(who  had  agreed  to  accept  bills  on  re- 
ceiving a  commission  on  the  amount,)  and 
to  transmit  the  bills  of  lading  and  invoices 
to  Fritzing,  who  was  to  forward  them  to 
Browne,  in  London,  The  goods  were 
accordingly  shipped,  and  Fritzing  accepted 
the  bills,  and  on  the  receipt   of  the    bills 

(i)  Ncwsom  V.  Thornton,  G  East,  17. 
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of  lading,  (which  were  made  out  to  the 
order  of  the  shippers  and  not  indorsed,) 
fronfi  Dubois  and  Co.  transmitted  them  to 
Browne,  who  received  them  together  with 
the  invoices  and  letter  of  advice  five  days 
after  he  had  committed  an  act  of  bank- 
ruptcy. Fritzing's  acceptances  were  after- 
wards dishonoured,  and  Dubois  and  Co. 
were  consequently  obliged  to  retire  and 
take  up  the  bills  of  exchange.  Wray,  the 
agent  of  Fritzing  in  London,  procured  the 
bills  of  lading  from  Brovi^ne,  upon  an  un- 
dertaking that  he  would  dispose  of  the 
goods  on  their  arrival  to  the  best  advan- 
tage, and  apply  the  proceeds  to  the  dis- 
charge of  the  bills  drawn  against  them, 
and  having  afterwards  obtained  posses- 
sion of  the  goods  on  their  arrival,  sold 
them,  and  paid  the  proceeds  into  the 
court  of  Chancery,  to  abide  the  event  of 
an  action  directed  by  that  court  to  be 
brought  by  the  assignees  of  Browne  against 
Wray.  Dubois  and  Co.  having  been  ap- 
prized of  what  was  done  by  Wray,  wrote 
a  letter  signifying  their  approbation  of 
his  conduct,  and  claiming  the  proceeds  of 
the  goods.  The  action  directed  by  the 
court  of  Chancery  having  been  brought, 
the  court  of  K.  B.  were  of  opinion  that 
the  assignees  of  Browne  were  entitled  to 
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tlic  proct^cds,  because  Fritzini^  did  not 
stand  in  the  relat'iDn  ol' vendor  of  the  goods 
to  Browne  the  l>ankriipt,  but  was  merely 
a  surety  for  the  price,  and  consequently 
was  not  entitled  to  stop  them  in  tran- 
situ ;  and  though  Dubois  and  Co.  were 
the  real  vendors  of  the  goods,  yet  A\'ray 
could  not  be  considered  as  their  agent,  in 
this  transaction,  not  having  received  any 
authority  from  them  until  after  he  had 
taken  possession  of  the  goods;  and  that 
even  supposing  him  to  have  been  their 
asrent  betore,  vet  there  was  no  adverse 
taking  possession  of  the  goods,  they  hav- 
ing been  taken  under  an  amicable  agree- 
ment with  Browne  after  his  bankruptcy. 

In  conformity  to  the  general  rule  that 
none  but  those  who  stand  in  the  charac- 
ter of  vendors  can  exercise  the  right  of 
stoppage  in  transitu,  a  person  who  has 
merely  a  lien  upon  goods,  for  work  done 
upon  them,  or  trouble  or  expcnce  incur- 
red about  them  in  the  course  of  his  trade, 
cannot  stop  them  in  their  transit  to  the 
owner,  for  the  satisfaction  of  his  lien,   {/c) 

Though  the  consignment  of  the  goods  Hdw  fir  ne. 
must  be  on  credit,  at  least  tor  some  part  the  crmsi^n- 
ot  the   price,   to  entitle    the  consignor  to  1jj.,,q  credit. 

[k]  Sweet  V.  Pym,  1  East, 4.  and  see  Eutler  v. Wool- 
cot,  2  N.  R.  C-1. 

M 
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Stop  them  in  transitu  ;  yet  while  any 
part  of  it,  however  small,  remains  due, 
he  is  at  liberty  to  exercise  the  right,  and 
therefore  the  circumstance  of  the  vendee 
having  paid  in  part  for  the  goods,  (/)  or 
of  the  vendor's  being  indebted  to  him  in 
part  of  the  value,  (m)  will  only  have  the 
effect  of  diminishing  the  vendor's  lien  pro 
tan  to  on  the  goods,  when  he  has  regain- 
ed the  possession   of   them,  and    not    of 

(/)  Hodgson  V.  Loy,  7  T.  R.  440,  Feize  v.  Wray, 
n  East,  93. 

(m)  From  the  cases  of  Wiseman  v.  Vandeput, 
2  Vern.  203.  Hodgson  v.  Loy,  7  T.  11.  440.  and  Feize 
V.  Wray,  3  East,  93.  it  is  clear  tliat  the  vendor's  being 
indebted  to  the  vendee  in  part  of  the  price  of  the 
goods  consigned  will  not  defeat  the  right  of  the  former 
to  stop  in  transitu  ;  but  it  is  not  equally  clear  whether 
the  vendor  can  exercise  that  right,  where  he  is  indebt- 
ed to  the  vendee  upon  the  general  balance  of  account 
of  the  amount  of  the  price  of  the  goods.  In  Wiseman  v. 
Vendeput,  the  debt  due  from  the  vendor  to  the  vendee 
was  ordered  to  be  first  paid  ;  and  in  Hodgson  v.  Loy, 
the  debt  due  to  the  vendee  was  allowed  to  be  set-off. 
A  distinction,  however,  was  made  by  Ld.  Kenyon,  in 
Smith  v.  Bowles,  1  Esp.U.  578,  between  a  consignment 
on  a  particular  account,  and  a  consignment  on  a  gene- 
ral account,  tlie  former  he  thought  might  be  counter- 
manded by  the  consignor,  though  he  should  be  in- 
debted to  the  consignee  on  the  general  balance  of  ac- 
count to  the  full  value  of  the  consignment,  but  the 
latter  he  decided  could  not;  and  see  Kinlock  v.  Craig, 
3  T.  R.  119. 
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defeatino;  his  right  of  resuming  that  pos- 
session, before  actual  delivery  to  the 
vendee ;  and  tlioiii;h  vvlierc  tiie  wliolc 
price  has  bccii  acluatly  paid  by  the  ven- 
dee, the  vendor  cannot  exercise  the  right 
of  stoppage  in  transitu  upon  the  bank- 
ruptcy or  insolvency  of  the  latter;  yet 
the  circumstance  of  the  vendee  having 
merely  made  himself  liable  to  pay  the  full 
price,  by  the  acceptance  of  bills  to  the 
amount,  and  the  indorsement  of  them  over 
to  third  persons,  will  not  divest  the  ven- 
dor of  the  benefit  of  that  right:  {n)  and 
if  such  bills  should  be  proved  under  the 
commission  of  bankruptcy   issued  against 


(n)  D'Aquila  v.  Lambert,  Ambl.  399.  Lickbarrovr 
V.  Mason,  2  T.R.  63.  In  Kinlock  v.  Craig,  3  T.  R.  119. 
the  consignee  who  was  a  factor  had  accepted  bills  to 
the  amount  of  the  purchase  money,  and  both  were 
bankrupts  :  Ashurst,  J.  in  delivering  the  opinion  of 
the  court,  said,  "  It  is  contended  tliat  the  consignor 
has  no  right  to  stop  the  goods  in  transitu,  where  the 
value  of  them  has  been  paid.  I  admit  the  position  to 
be  true  as  between  consignor  and  consignee:  but  the 
facts  of  the  case  do  not  admit  of  the  application  of  it  ; 
for  they  liave  not  been  paid  for,  and  there  is  a  great  dif- 
ference between  payment  and  a  liability  to  pay.  In 
everj'  instance  where  the  goods  are  sent  in  the  way  of 
sale,  the  party  to  whom  they  are  sent  is  liable  to  pay  : 
but  till  he  has  paid,iu  case  of  his  failure,the  owner  may 
stop  them  in  transitu.  And  see  Feize  v.AViay,  3£atit,93. 

M  % 
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the  vendee,  it  will  only  be  considered  as 
a  payment  as  far  as  the  dividend  will 
go-  (0) 
iffheconsign-  If  the  bill  of  lading  be  indorsed,  and 
indemnify  or  transmitted  by  the  consisrnor,  under  an 
conditional,  agreement,  and  in  trust  to  indemnify 
against  acceptances,  he  cannot  stop  the 
goods  in  transitu,  while  the  trust  and 
object  of  the  consignment  remain  unsa- 
tisfied, nor  will  the  master  of  the  vessel 
in  which  they  are  conveyed  be  justified 
under  such  circumstances  in  redelivering 
them  to  him  ;  [p)  and  if  the  delivery  is 
to  be  made  only  conditionally,  and  the  con- 
signee offers,  and  is  in  a  situation  to  per- 
form the  condition,  the  consignor  cannot 
stop  the  goods  in  their  transit  to  the 
consignee.  And  where  goods  are  con- 
signed in  a  ship  chartered  on  the  account 
J  and  at  the  risk  of  the  consignee,  and  the 
bill  of  lading  expresses  that  the  de- 
livery is  to  order  or  assigns,  fie  or  they 
paying  freight  for  the  said  goods  according 
to  the  charter  party ;  the  goods  cannot  be 
stopped  by  the  consignor  upon  the  con- 
signee's refusing  to  pay  the  freight,  (that 
being  merely  a  question  between  the  cap- 
tain and  the  consignee,)  if  the  consignee 
offers  to  accept  bills  according  to  his  lui- 

[o]   Felze  V.  Wray,  3  East,  93. 

0  )  Haille  v.  Smith,  1  Bos.  &  Pul.  5C3. 
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clertakiiio:,    and   is  not    in  failino:  circum- 
stances. 

But  if  the  bill  of  lading  be  conditional, 
and  the  condition  unperformed,  the  con- 
signor may  under  such  circumstances 
exercise  the  right  of  stopping  the  goods 
during  their  transit   to   the  consignee,  (q) 

[q]  Walley  v.  Montgomery,  3  East,  585, 
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CHAP.  II. 

How  the  Stoppage  of  the  Goods  is  to  he 
effected. 

1  HE  courts  both  of  law  and  equity,  are 
so  strongly  inclined  to  favour  and  assist 
the  consignor,  in  regaining  the  possession 
of  his  goods,  where  he  is  not  paid  for  them, 
and  the  consignee  is  from  bankruptcy  or 
insolvency  unable  to  pay  for  them,  and 
the  goods  are  still  in  their  transit  to  the 
latter,  that  they  will  allow  the  consignor 
to  retake  the  goods,  or  to  prevent  their 
coming  into  the  hands  of  the  bankrupt, 
or  his  assignees,  by  any  means  which  do 
not  amount  to  felony,  or  absolute  violence, 
{a J  Nor  is  it  necessary  in  every  case,   to 

[a]  This  doctrine  was  laid  down  in  AViseman  v.  Van- 
deput,  2Vern.  20'3.  the  first  case  extant  upon  the 
right  of  stoppa<^e  in  transitu ;  and  again  in  Snee  v. 
Prescot,  1  Atk.  245,  and  recognized  by  Ld.  Kenyon  in 
the  subsequent  cases  of  Solomons  v.  Nissen,  2  T.  R. 
674.  Barnes  V.  Treeknd,  G  T.  R.  80.  Smith  v.  Staples, 
1  E'sp.  578.  and  by  Grose,  J.  in  Feize  v.  Wray,  3  East. 
93.  and  see  Birkett  v.  Jenkins  cited  Cowp,  296.  A 
countermand,  however,  and  substitution  of  a  new  con- 
signee is  most  easily  effected,  where  the  bill  of  ladlnj^ 
is  origintilly  made  for  delivery  to  the  order  of  ^the  con- 
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constitute  a  stoppage  of  the  goods  sufiicient 
in  law  to  prevent  them  from  being  distri- 
butable    under     tiie    commission     issued 
against  the  consignee,  that  actual  posses- 
sion should  he  taken  of  the  goods    by  the 
consignor,    l)y   corj)oral    touch.      Thus   in 
the  case  of  Walker  v.  Woodbridge,  Co.  B. 
L.  ^^H.  where  the  goods  were  sent  by  sea, 
an  entry  of  them,  on  the  part  of  the  con- 
signor, at    the  Custom    House,  upon  the 
ship's  arrival  at  the  place  where  they  were 
to  be  landed,  in   order  to  pay  the  customs 
for  them,  was  considered  a  sufiicient  asser- 
tion of  his  right  to  constitute  a  valid  stop- 
page.    In  the  case  of  Northey  and  Lewis, 
assignees  of  Leyland  and  Cragg,  v.  Field. 
2Esp.  R.613.  A  claim  on  the  part  of  the 
consignors  was    held    sufficient.     In    that 
case  a  quantity  of  wine  was  consigned  to 
Leyland  and    Cragg,  and  after   the  arrival 
of  the  vessel  on  board  of  which  it  had  been 
shipped,    but    pending   the   twenty    days 

sio-nor;  because  in  that  case,  the  consignor  may,  it'lu- 
has  reason  to  suspect  the  failure  of"  the  consignee,  or 
is  afterwards  apprised  of  it,  send  aiiotlicr  part  of  the  bill 
of  ladinfif  to  a  correspondent  at  the  port  of  destination, 
indorsed  in  blank,  or  for  delivery  to  hiui,  Abbot  .'357. 
But  the  counttTuiand  may  also  be  maile  on  the  f'ailmc 
of  the  consignee,  if  lie  is  originall  v  named  in  the  body  of 
the  bill  of  ladint^.  Set' assignees  of  Burghall  v.  Howard, 
IHen.  Bla.  365,  note. (a). 
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allowed  by  26  Geo.  3.  c.  5.  s.  i.  for  the 
payniPiit  of  the  duty,  the  consignees  be- 
came bankrupts.  After  the  expiration  of 
the  twenty  days  without  payment  of  the 
duty,  the  wine  was  removed  into  the 
king's  warehouse  pursuant  to  the  same 
statute,  by  which  it  is  allowed  to  remain 
there  three  mouths  ;  during  which  time 
the  owner  may  have  the  wine  on  paying 
the  dut}^  warehouse  room,  &,c.  but  if  not 
paid  within  the  three  months,  the  wine  is 
then  to  be  sold.  The  day  before  the  ex- 
piration of  the  three  months,  the  agent  6f 
the  consignors  applied  for,  and  endeavoured 
to  obtain  possession  of  the  wine,  but  in 
vain.  The  wine  was  sold  by  public  sale  at 
the  expiration  of  the  three  months,  and  the 
produce  which  remained  after  the  deduc- 
tion of  the  duties,  &c.  paid  into  the  hands 
of  a  broker,  against  whom  the  assignees  of 
the  consignees  brought  an  action  to  reco- 
ver it ;  and  Ld.  Kenyon,  before  whom  the 
cause  was  tried,  was  of  opinion  that  they 
were  not  entitled  to  recover,  observing 
that  the  courts  of  late  years  leaned  much 
in  favour  of  the  power  of  the  consignor 
to  stop  his  goods  in  transitu,  and  that  it 
was  a  leaning  in  furtherance  of  justice. 
And  though  Lord  liardwicke  had  been 
of  opinion,  that  in  order  to  stop  goods  in 
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transitu,  ihere  must  bo  an  actual  posses- 
sion of  tlieiu  obtained  by  thf  consis^nor, 
bt'lbre  they  covne  into  the  hands  of  tlie 
consignee,  that  rule  had  been  since  re- 
laxed; audit  was  now  held,  that  an  actual 
possession  was  not  necessary:  that  a  claim 
was  suilicient;  and  to  that  rule  he  sub- 
scribed, in  the  present  case,  the  bank- 
rupt had  no  title  to  the  actual  possession 
until  the  duties  were  paid;  until  then, 
they  were  quasi  in  custodia  legis:  before 
the  sale  the  agent  for  the  consignors 
claimed  and  endeavoured  to  get  posses- 
sion ;  and  tliat  was  a  sufficient  stoppage 
in  transitu  in  his  opinion,  to  secure  the 
rights  of  the  consignor.  The  doctrine  laid 
down  by  Lord  Kenyon  in  this  case,  was 
afterwards  recognized,  and  adopted  by 
Lord  Ellenborough,  in  that  of  Nix  v. 
Olive,    sit.     at    Guildhall,     Trin.      1805, 

Abbot  377. 

Where  the  goods  continue  in  the  hands 
of  the  carrier,  or  middleman,  a  demand  by 
the  consignor  has  been  repeatedly  held  to 
be  equivalent  in  law  to  an  actual  stoppage 
of  the  goods. (Z>)     In  the   case  of  Mills  v. 

ih)  Snee  v.  Prt'scot,  1  Atk.  245.  D'Aquila  v.  Lam- 
bert,  Ainbl.    399.    UiUt  v.   Pownal,   1  Esp.  R.   240. 
Bolitlingk  V.  Inglis,  3  East.  394.     Though  a  claim  or 
demand  is  a  suflicient  assertion  of  \m  right  in  the  con- 
4 
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Ball,  2  Bos.  &  Pul.  -^57.  (c)  where  the 
goods  remained  in  the  hands  of  a  wharf- 
inijcr,  and  the  consignor,  npon  information 
from  the  consignee  that  he  was  insolvent, 
demanded  the  snoods  of  the  wharfni<>:er  as 
his  property,  and  gave  him  notice  not  to 
deliver  them  out  of  his  custody  :  it  was 
determined  by  the  court  of  C.  P.  to  be  as 

si;i,nor,  to  constitute  a  valid  stoppage  of  the  goods, 
possession  seems  necessary  on  the  part  of  the  consignee, 
to  divest  the  consignor  of  liis  right  of  stoppage  in 
transitu  ;  for  in  the  case  of  Northey  v.  Field,  2  Esp. 
R.  G13,  just  cited  in  the  text,  a  prior  claim  was  made 
on  the  part  of  the  consignees,  which  was  held  ineffectual, 
though  the  subsetpient  claim  of  the  consignor  was 
determined  to  be  sufficient.  And  in  the  case  of  8nee 
V.  Prescott,  the  first  demand  on  the  caijtain  was  made 
by  Julian  and  I.e  Blanc,  the  assignees  of  the  consignee, 
and  not  by  Prescot,  the  agent  of  the  consignor  ;  and 
that  demand  was  not  noticed,  as  being  of  any  effect  in 
divesting  the  vendor's  right  of"  stopping  in  transitu  ; 
but  the  second,  made  by  Prescot,  was  considered  as  an 
efrectual  exercise  of  that  right;  and  see  judgment  of 
I.or<l  rLlUiiiboiough,  C.  J.,  Dixon  v.  Baldwin,  5  East, 
17o.  {-^toveld  V.  Hughes,  14  East,  U08  ;  and  see  post. 
Chap.  III.  note  {q). 

{<)  This,  it  should  be  oliservcd,  is  rather  a  case  in 
which  the  contract  is  resciuded  by  the  mutual  consent 
of  the  parties,  than  acaseoi'  stoppage  in  transitu,  which 
inust  be  adverse,  and  was  decided  on  the  ground  that 
•  the  consignee  had  countermanded  his  order;  seejudg- 
nient  of  Lord  Alvuuley  in  Scott  v.  Pettit,  3  Bos.  and. 
Pill.  4C9. 
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sufficient  a  stoppage  of  the  goods  in  eflect, 
tis  if  actual  possession  had  been  taken  of 
them  by  the  consignor,  and  that  llie  wharf- 
inger having  upon  such  demand  and  notice, 
undertaken  not  to  dehver  the  goods,  was 
lial)le  to  an  actiiui  of  trover  for  afterwards 
delivering  them  to  the  assignees  of  the 
consignee,  contrary  to  his  undertaking,  (d) 
A  stoppage  of  goods  either  by  an  agent 
expressly  authorized  for  that  purpose,  (e) 


{(l)  Before  the  decision  of  0|jpeiiheiin  v.  Russel,  3 
Bos.  and  Pul.  42,  it  was  doubtful  whether  a  vendor 
of  goods  could  maintain  an  action  of  trover  against  the 
carrier,  for  refusing  to  deliver  them  up  to  liiui,  after 
notice  not  to  deliver  them  to  the  insolvent  vendee  ;  see 
Mills  V.  Ball,  2  Bos.  &  Pul.  457.  It  is  clear,  liowever, 
from  the  case  of  Oppenheim  v.  Russel,  that  a  vendor, 
who  lias  a  right  to  stop  goods  in  their  transit  to  the 
vendee,  may  support  an  action  against  a  carrier,  who 
after  having  the  money  due  for  the  carriage  of  the 
goods  tendered  him,  and  notice  given  to  him  not  to 
deliver  them  to  vendee,  refuses,  witliout  oftering  any 
conditions  to  deliver  them  to  the  vendor.  But  it  seems 
that  if  the  carrier  should,  upon  reasonable  doubt, 
refuse  to  deliver  up  the  goofis  without  further  autho- 
rity, or  until  the  circumstances  of  the  case  should  be 
ascertained,  liis  conduct  would  not  amount  to  a  conver- 
sion, so  as  to  make  him  liable  to  an  action  of  trover 
by  the  vendor.  Diet.  Chambre,  J.  Mills  v.  Ball,  2 
Bos.  &  Pul.  457,  and  see  post.  Chap.  IV.  note  (r). 

(«)  In  D'Aquila  v.  Lambert,  Ambl.  399,  it  does  not 
appear  whether  tlie  agent  was  expressly  authorized  or 
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or  by  a  general  agent,  not  particularly  aii- 
tliorizcd,  (if  the  act  of  the  latter  be  after- 
wards recognized  and  confirmed  by  his 
principal,)  (/)  will  be  as  valid  as  if  made 
by  the  consignor  himself.  But  a  stoppage 
by  a  third  person,  who  at  the  time  was  not 
an  agent  of  the  consignor,  and  has  received 
IK)  authority  from  him  for  so  doing,  will 
iiot  be  sufficient,  though  the  act  of  such 
person  be  afterwards  adopted,  and  approved 
of  by  the  consignor ;  and  to  render  a  re- 
sumption by  the  consignor  or  his  agent, 
effectual  in  law,  it  must  be  effected  with 
an  intention  of  stopping  the  goods  in  tran- 
situ, and  adversely  to  the  consignee;  and 
if  it  be  made  under  an  amicable  agreement 
with  the  latter,  to  sell  the  goods,  and 
apply  the  proceeds  in  discharge  of  bills 
drawn  by  the  consignor  for  the  price,  it 
will  be  wholly  invalid  against  the  assignees 


not,  but  his  claim  was  considered  sufficient.  In  Hoist 
M.  Pownul,  1  Esp.  R.  240,  and  Mills  v.  Ball,  2  Bos.  & 
Pul.  457,  the  goods  were  claimed  by  agents  particularly 
authorized.  In  Lickbarrow  v.  Mason,  2  T.  R.  G3,  the 
goods  were  sto|)ped  by  aii  a^cnt  authorized  for  the 
purpose,  and  no  ol^jcctioa  was  made  on  that  ground. 

If]  Fei/;e  v.  Wray,  3  East,  93,  in  «rhlch  oise  the 
tlaun  was  made  by  an  agent  acting  under  a  general 
power  of  attorney  fioni  the  vendor,  who  ufterward* 
coutirmed  the  act  of  the  agent. 
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oF  the  bankrupt  consignee.  These  two 
points  were,  (as  has  been  ah-cady  stated) 
the  grounds  upon  wliich  the  case  of  Siti'lien 
V.  Wray,  6  East,  :}71,  was  decided,  the 
facts  of  which  have  been  also  before 
detailed. 


17*  srorPAGi:  in  tkan!?itu. 

CIIAIMII. 
When  the  Stoppage  may  he  effected. 

IIaving  shewn  by  what  persons,  under 
what  nature  of  contract,  and  in  what  man- 
ner the  right  of  stoppage  in  transitu  may  be 
effected,  it  remains  only  to  explain  when  it 
I  may  be  effected ;  and  first  it  is  to  be  observed 
that  this  ri^ht  can  only  be  exercised  \\  here 
the  consignee  refuses,  or  is  unable,  from 
the  situation  of  his  circumstances,  to  fulfil 
the  conditions  of  the  contract:  for  the 
property  is  vested  in  the  vendee  by  the 
contract,  subject  only  to  be  revested  in 
the  vendor  under  the  existence  of  such 
circumstances.  («)  Secondly,  as  the  right 
of  stoppage  in  transitu  can  only  be  exer- 
cised while  the  goods  are  in  transitu,  (*) 
and  before  they  are  lawfully  aliened  by 
the  consignee  to  a  bona  fide  purchaser,  (6) 
the  rest  of  this  chapter  will  be  occupied 
in  shewins:  under  what  circumstances  the 
transitusmay  be  considered  as  continuing, 

(a)  Walley  V.  Montgomery,  3  East,  585;  opinion  of 
Euller,  J.  6  East,  27,  8,  in  notis  ;  and  see  ante,  Chap. 
I.  note  [b]  &  (c). 

<■*)  Coxe  V.  Harden,  4  East,  211. 

ib)   Post  Cl.a.\  IV, 
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or  determined,  and  the  detail  of  tiic  cir- 
cumstances under  wliieh  property  in  tran- 
situ may  be  considered  as  hnvt'iilly  and 
bona  fide  abened,  will  be  reserved  to  the 
fourtb  and  last  chapter. 

Whet  I  the  trcmsitus  is  to  be  considered  as 
continuing;  or  determined. 

The  transitus  of  the  goods  can  only  be 
determined  either  by  ac/wa/ delivery  of  the 
goods,  or  what  is  equivalent  in  law  to  an 
actual  delivery  of  them,  to  the  vendee  or 
iiis  representative,  (c)       It  is  therefore  to 

[c]  See  judgments  of  Ashurst  and  l?uller,  Js.  EUls 
V.  Hunt,  .3  T.  R.  404  ;  ;ind  of  Lawrence,  J.  delivering 
the  judgment  of  the  court,  iJohtlink  v.  Inglis,  3  East, 
381;  and  of  Rooke,  J.,  Oppeulu'iin  v.  Russel,  3  Ros- 
&  Pul.  42;  and  see  Dixon  v.  Baldwin,  5  East,  1TC>, 
and  ni'xt  note.  It  does  not  a])3)eur  that  the  vendor's 
right  to  stop  the  goods  in  transiitu  can  be  defeated  by 
any  other  means  than  by  a  di'hvery  to  the  vendee  or 
his  representative;  in  the  case  ofOppenheim  v.oRussel. 
It  was  argued  by  counsel  that  if  the  goods  consigned, 
previous  to  their  delivery  to  the  consignees,  had  beea 
seized  by  tlie  slieriif  under  a  fi.  i'a.  in  satisfaction  of  a 
debt  due  from  them,  tlie  consignors,  could  not,  hj 
virtue  of  their  right  to  stop  in  transitu,  have  reclaimed 
the  goods  from  the  sheriff,  unless  notice  Lad  been 
given  to  the  sherift'at  the  time  he  seized  them,  of  their 
claim.  But  Ld,  Alvanley  expressed  great  doubt  whe- 
ther the  sheriff  could  make  them  absolutely  the  goods 
of  the  consignee  by  stopping  them  before  thej'  came 
to  jjis  hands;  and  see  Richardson  v.   Goss,  5  Bos.   & 
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be  inquired  first,  what  modn  of  delivery  to 
the  vendee,  or  assumption  of  possession  by 
him,  or  his  representative,  of  the  goods,  is 
sufficient,  or  insufficient  to  determine  the 
transitus  ;  and  secondly,  at  what  time  that 
possession  m;iy  be  taken  by  the  vendee,  or 
his  representative. 

1st.  What  mode  of  deliver}/  to,  or  osstnnp- 
tion  of  possession  hij  the  vendee^  orhisrepre- 
sentatiue,  is  sujjicient  to  detcrinine  the  trari' 
situs. 

There  may  be  a  sufficient  delivery  in 
law  to  determine  the  transitus,  and  divest 
the  vendor  of  his  right  of  stopping  the 
goods,  without  their  coming  to  the  cor- 
poral touch  of  the  vendee,  or  of  his  repre- 
sentative, {e)     The  delivery  to  the  vendee 

Pul.  119.  It  1ms  been  expressly  determined  that  con- 
signor's right  to  stop  In  transitu  cannot  be  divested  by 
the  seizure  of  the  goods  by  a  creditor  of  the  consignee 
under  process  of  foreign  attachment,  the  vendors  being 
the  elder  and  preferable  lien.  Smith  v.  Goss,  1  Campb. 
R.  282.  Upon  the  same  principle  the  carrier's  lien  for 
a  general  balance  due  from  the  consignee  cannot  be 
broutijht  forward  to  defeat  the  consi;inor's  rii^ht  of 
stoppage  in  traubitu.  Butler  v.  "Woolcot,  2  N.  R.  G4. 

{(l)  In  Hunter  v.  Real,  1}  T.  R.  4GG,  Lord  Mansfield 
laid  it  down  that  the  goods  were  in  transitu  until  they 
came  to  the  corporal  touch  of  the  vendee.  But  in 
Ellis  V.  Hunt,  3  T.R.  464.  Ld.  Ker.yon,  J.  said,  that 
"  thifs  was  merely  a  figurative  expression,   and  had 
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of  the  key  of  the  vendor*s  warehouse  in 
which  the  goods  are  deposited,  seems  to  be 
an  effectual  delivery  of  them  for  this 
purpose.  (/)  And  if  the  goods,  after  being 
sold,  remain  in  the  vendor's  warehouse, 
and  the  vendee  pay  him  warehouse  rent 
for  them,  such  payment  will  be  a  sufficient 
cause  in  the  vendee,  to  put  an  end  to  the 
vendor's  right  of  stopping  them  in  tran- 
situ, (g)     And  where  complete  possession 

never  been  literally  adhered  to."  And  again,  in  Wright 
V,  Lawes,  4  Esp.  R,  82.  the  same  learned  C.  J.  observed, 
*'  I  once  said  that  to  confer  a  property  on  the  consignee 
a  corporal  touch  was  necessary  :  I  wish  the  expression 
had  never  been  used,  as  it  says  too  much."  And  in 
Dixon  V.  Baldwin,  Ld.  EUenborough  observes,  "  as  to 
Hunter  v.  Beal,  in  which  ic  is  said  that  the  goods  must 
come  to  the  corporal  touch  of  the  vendee,  in  order  to 
oust  the  right  of  st0}jping  in  transitu,  it  is  a  figuiative 
expression,  and  rarely,  if  ever,  .strictly  true;"  and  see 
cases  ante,  note  [d). 

(/)  In  Ellis  V.  Hunt,  3  T.  R.  4fi4,  Ld.  Kenyon  said, 
*'  there  may  be  an  actual  delivery  of  the  goods  without 
the  bankrupt's  seeing  them,  as  a  delivery  of  the  key 
of  the  vendor's  warehouse  to  the  purchaser  ;  and  see 
Copland  v.  Stein,  8  T.  R.  199. 

{g)  Hurry  v.  Mangles,  1  Campb.  452.  In  the  sub- 
sequent case  of  Harman  v.  Anderson,  2  Campb,243, 
it  was  decid;id  that  the  purchasers  having  lo.iged  an 
order  (which  he  had  received,  together  with  the  invoice 
from  the  vendor  of  the  goods)  with  the  wharfinger  in 
whose  warehouse  they  were  lying  at  the  time  of  the 
sale,  to  deliver  them,  and  the  wharfinger's  having 
K 
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ofthegoodscannotbe  taken,  from  the  natur« 
or  situation  of  them,  the  exercise  of  such 
acts  of  ownership  as  the  circumstances  of 
the  case  will  permit,  seems  to  be  sufficient 
to  determine  the  transitus.  Thus  in  the 
case  of  Ellis  v.  Hunt,  3  T.  R.  464,  a  de- 
mand of  the  goods,  and  putting  a  mark 
upon  them  by  the  representative  of  the 
vendee,  when  they  had  arrived  at  the  end 
of  their  journey,  was  held  sufficient  to 
put  an  end  to  the  transitus.  The  facts  of 
the  case  were  as  follow  :  Moore,  a  trades- 
man in  London,  ordered  a  quantity  of  files 
from  Ellis  and  Co.  manufacturers  at  Shef- 
field, and  the  files  were  accordingly  packed 
in  a  cask,  and  sent  by  a  waggon  directed  to 
Moore,  in  London :  while  the  goods  were 
upon  their  journey,  Moore  became  a  bank- 
rupt, and  on  their  arrival  in  London,  and 
while  they  remained  at  the  inn,  the  goods 
were  attached  byMessrs.Fenton  and  Co.cre- 

transferred  them  in  liis  books  into  the  name  of  tlie 
purchaser,  was  sufficient  to  divest  the  vendor's  right 
of  stopping  in  transitu,  and  that  the  wharfinger  was 
after  that  bound  to  hold  them  as  the  agent  of  the  pur- 
chaser. And  it  was  said  by  Lord  EUenborough,  deli- 
vering the  opinion  of  the  court,  that  the  bare  lodgment 
of  the  delivery  note  with  the  wharfinger,  without  any 
transfer  in  his  books,  would  have  been  sufficient  to 
produce  the  same  effect, 

2 
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ditors  of  the  bankrupt,  by  process  of  foreign 
attachment  ;  after  whicli  the  provisional 
assignee  under  Moore's  commission  de- 
manded the  goods  of  the  carri-er,  and  put 
his  mark  upon  the  cask,  but  did  not  take 
tlic  goods  away.  A  few  days  afterwards 
Ellis  and  Co.  the  vendors,  who  had  pre- 
viously drawn  a  bill  upon  tlie  bankrupt, 
which  was  never  paid,  wrote  a  letter  to 
the  carrier,  directing  him,  in  case  tJie  goods 
were  not  delivered,  to  keep  them  in  his 
warehouse,  as  they  hid  heard  that- Moore 
was  become  a  bankrupt.  I  he  goods  being 
delivered  up  to  the  assignees  of  Moore 
when  the  attachment  w-is  withdrawn, 
an  action  of  trover  was  brought  against 
them  and  the  carrier  by  l.liis  and  Co.,  and 
the  court  decided  th.it  the  goods  were  not 
in  transitu  at  the  time  when  Kliis  and  Co. 
the  vendors,  wrote  to  countermand  the 
delivery  of  them.  The  provisional  assign-^e, 
who  stood  in  the  place  of  the  bankrupt, 
having,  before  that  was  done,  put  his  mark 
upon  the  cask,  and  when  the  goods  were 
thus  marked,  they  were  delivered  to  the 
commissioners  as  far  as  the  circumstances 
of  the  case  would  permit ;  for  being  under 
attachment,  the  assignee  could  not  then 
take  them  away.  And  even  if  corporal 
touch  were  necessary  to  defeat  the  vendor's 

N  2 
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I'ight,  it  took  place.  And  that  the  bank- 
ruptcy of  the  consignee,  which  the  plain- 
tiff's counsel  had  argued  to  be  of  itself  a 
countermand  of  the  goods,  had  never  been 
decided  to  have  that  effect.  (/<) 

It  seems  that  where  the  goods  when 
sold  are  lying  at  a  wharf,  and  the  vendor 
has  given  an  order  to  the  wharfinger  to 
deliver  them  to  the  vendee,  the  mere  weigh- 
ing them  by  the  vendee  would  be  a  suffi* 
cient  assumption  of  possession  to  divest 
the  vendor's  right  of  stopping  them,  (i) 

A  delivery  of  possession  to  the  vendee 
or  his  representative  oi part  of  the  goods 
sold  by  an  entire  contract,  will  be  consi- 
dered a  sufficient  delivery  to  determine 
the  transitus  of  the  whole.  Thus  where  a 
merchant  at  a  foreign  port  shipped  706 1 
bushels  of  wheat  by  the   order,  and    for 

[h]  That  bankruptcy  is  no  countermand,  see  Scott 
V.  Pettit,  3  Bos.  &  Pul.  469.  Bohtlingkv.  Schneider, 
3  Esp.  R.  58. 

{i)  In  Hammond  v.  Anderson,  1  N.  R.  69,  Chambre, 
J.  observes ;  "  this  was  a  much  stronger  case  than  that 
of  Slubey  v.  Hejrprard  ;  that  proceeded  upon  the  prin- 
ciple that  a  delivery  of  part,  where  the  contract  was 
entire,  was  a  delivery  of  the  whole ;  here  there  was  an 
actual  delivery  of  the  whole.  The  bankrupt  had 
actual  manual  possession  of  every  article  ;  and  liaving 
weighed  them  all  took  upon  himself  to  separate  them. 
And  see  ante,  note  [g). 
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the  account  of  a  merchant  in  this  king- 
dom, to  be  paid  for  at  a  future  day,  and 
several  bills  of  lading  were  accordingly 
signed  by  the  master  of  the  ship,  one  of 
which  was  immediately  transmitted  to  the 
consignee,  who  before  the  arrival  of  the 
ship  at  the  place  of  destination,  sold  the 
goods  and  indorsed  the  bill  of  lading  to 
a  third  person,  and  after  the  iu-rival  of  the 
ship,  and  a  deliver i/  «/"  800  bushels  of  the 
tchcat  to  the  agent  of  the  endorsee  of  the 
bill  of  lading ;  the  consignee  became 
bankrupt  without  having  paid  the  con- 
signor the  price  of  the  goods.  The  court 
were  of  opinion,  that  the  transitus  was 
ended  by  the  delivery  of  the  800  bushels 
of  wheat,  which  must  be  taken  to  be  a 
delivery  of  the  whole,  there  appearing  no 
intention,  either  previous  to,  or  at  the 
time  of  the  delivery,  to  separate  part  of 
the  cargo  from  the  rest,  {j)  This  deci- 
sion was  afterwards  confirmed  by  the  same 
court  in  the  case  of  Hammond  v.  Ander- 
son, 1  Bos.  &  Pul.  N.  R.  69.  (A)  Where 
130   bales   of    bacon    lying   at    a     wharf 

\j]  Slubcy  V.  Hey  ward,  2  H.  Bla.  r)04. 

(A.)  And  see  exparte  (iv. yinie,  12  Vcs.  jun.  379. 
and  lianson  v.  Meyer,  0  East,  t)14.  and  Lord  Ellen- 
horoti^h's  observations  upon  this  case  in  Stoveld  v. 
Hughes,  14  East,  308. 
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having  been  sold  for  an  €7iiire  sum,   to  be 
paid    lor    by     a   bill    at  two  months ;    an 
*  order  was  left   by    the    vendor  with    the 
wharfinger  to  deliver  them  to  the  vendee, 
who  went  to  the  wharf  and  weighed    the 
whole,  and  took  away  2.5    bales,  and  then 
became    insolvent  ;   upon    hearing   which 
the  vendor  within  ten  days  from  the  time 
of  the  sale,  ordered  the  wharfinger   not  to 
deliver  the  remainder.     And   it   appeared 
that  by   the  custom    of  trade,  where  the 
goods  sold  continued  to    lie  at    the   wharf 
after  the  sale,  the  charges  of  warehousing 
were  to  be   paid  by  the  vendor   for  four- 
teen days,    at    the  expiration    of    which 
time,  and  not  before,  they  were  to  be  en- 
tered in  the  books  of  the  wharfinger  in  the 
name  of  the  vendee.     And  it  was  decided 
that  the  contract  being  entire,   and  actual 
possession  having  been  certainly  taken  of 
part  of  the  goods,  the  privilege  of  stopping 
in  transitu  could  not  attach  ;     Heath,  J. 
observing,  that   the  jury    were  of  opinion 
that  the  payment  of  the   warehouse  room 
by  the    vendor   was    a    mere    indulgence 
given    to  the   vendee  ;     and    Chambre,  J. 
that  the  payment    of  the  warehouse  room 
by  the  vendor  could  not  make  any   differ- 
ence.    The   vendor,   of  course,    charging 
just  so  much  more  as  would  pay  the  ex- 
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pence  of  warehouse  room:  and  that  if  the 
expence  had  been  paid  by  tlie  vendee,  it 
would  not  make  a  delivery  at  the  wharf 
a  delivery  to  him  ;  nor  could  the  vendor 
avail  himself  of  the  oxpences  being  paid 
by  him  to  prevent  a  delivery  to  the  ven- 
dee operating  as  such. 

'And  if  a  delivery  of  the  loliole  of  the 
goods  be  once  made  to  the  consignee  or 
Iiis  representative,  the  consignor  cannot 
resume  possession  of  them,  though  the 
bill  of  lading  was  for  delivery  to  the  latter, 
and  unindorsed,  and  the  bill  of  exchange 
drawn  for  the  price  has  been  dishonour- 
ed, il) 

Where  the  consignee  uses  the  warehouse 
of  an  agent  or  other  person  as  his  own, 
and  there  is  no  ulterior  or  more  complete 
delivery  to  the  consignee  in  view,  the 
transitus  of  the  goods  will  be  considered 
as  determined  by  the  delivery  of  them  at 
such  warehouse.  Accordingly  in  the 
case  of  Leeds  v.  Wright,  3  Bos.  &  PuL 
320.  {in)  where  an  agent  having  a  general 
power,  either  to  send  the  goods  he  pur- 
chased on  to  his  principal,  or  to  such 
market  as  he  should  consider  most  bene- 


{/)  Coxev.Harclen,4East,  211.  2  Smith's  R.20.S.C. 
(m)  See  diet.  Chaiul)ie,J.  Iiioh;irJso:i  v.  Gots^  3  Bos. 
and  Pul.  127. 
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ficial,  ordered  them  to  b'5  sent  for  him  to 
the  house  of  a  packer,  and  upon  their  ar- 
rival there,  went  and  had  some  of  them 
unpacked,  and  sent  away,  and  had  the  re- 
mainder repacked.  It  was  determined 
that  sufficient  had  been  done  to  put  an 
end  to  the  transitus  of  the  whole  of  the 
goods. 

The  same   principle    was    again  recog- 
nized by    the  court  of  C.  P.  in  the    case 
of  Scott  V.    Pettit,    3   Bos.  &  Pul.    469. 
where  the  goods  had   been    ordered  by  a 
merchant  in   London  of  Messrs.   Wallers 
of  Manchester,  and  forwarded  by  them  di- 
rected to  him  at  the  Bull  and  Mouth  Inn» 
on  the  I6th  of  March  1802.     On  the  23d  of 
March  the  goods  were  sent  from  theBulland 
Mouth  Inn  to  the  house  of  a  packer,  not 
in    consequence  of  any   orders  respecting 
those  particulargoods,butin  consequence  of 
a  general  order  from  the  consignee,  to  send 
all  goods  directed  to  him  to  the   packer's 
house*     On  the  11th    of  March   the  con- 
signee (who  lived  in  lodgings  and  had  7io 
warehouse  of  his    own)  absconded,  leaving 
no  clerk     to    accept  goods    or   orders  for 
him.     On  the  arrival  of  the  snoods  at   the 
packer's  house  they  were  booked  for  the 
account  of  the  consignor,  and   the  packer 
not  knowing  that  the  consignee  had  then 
absconded,  and  not  having  any  directions 
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from  him  respocting  the  goods,  caused 
them  to  be  unpacked  with  a  view  to  as- 
certain of  what  they  consisted.  On  the 
31stoL\JarchMessrs.VVallers  having  learned 
the  situation  of  the  consignec^'s  affairs, 
claimed  the  goods  from  the  packer,  and 
on  the  day  af.er  they  were  demanded  by 
the  assignees  under  the  commission  issued 
against  the  consignee,  to  whom  the  packer 
(being  indemnified  by  Messrs.  Wallers) 
refused  to  deliver  the  goods:  upon  which 
an  action  of  trover  being  brought  against 
him  by  the  assignees  ;  the  court  were  of 
opinion  that  the  transitus  was  at  an  end 
by  the  delivery  to  the  packer;  for  if  the 
delivery  to  the  packer  were  not  to  be  con- 
sidered as  the  place  of  delivery  to  the 
consignee,  in  this  case,  there  could  be  no 
place  of  delivery  at  all,  he  having  no 
other  place  ol"  reception  for  the  goods  ; 
and  it  would  be  a  greater  hardship  upon 
the  creditors  in  this  than  in  other 
cases,  if  they  were  not  ])ermitted  to  resort 
to  the  property  in  the  hands  of  the  packer, 
as  the  bankrupt  could  have  no  stock  in  his 
own  possession,  and  his  creditors  probably 
knew  that  he  considered  the  warehouse 
of  the  packer  as  his  own,  and  that  the  goods 
were  consigned  to  him  there,  and  trusted 
to  him  upon    the  credit  of  those  goods, 
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and  the  cases  in  which  the  transitus  of 
goods  in  the  hands  of  wharfingers  and 
packers,  had  not  been  considered  at  an 
end,  were  cases  in  which  the  goods  only 
remained  with  such  persons  for  the  pur- 
pose of  being  forwarded  to  the  consignee. 
And  if  the  goods  be  deposited  in  a 
warehouse,  which  the  agent  of  the  con- 
signee has  hired  for  the  purpose,  and  the 
consignee  conies  and  exercises  any  act  of 
ownership  upon  them,  the  transitus  will 
be  sufficiently  determined  to  divest  the 
consignor  of  his  right  to  stop  the  goods, 
though  it  is  intended  that  they  shall  be 
afterwards  forwarded  from  the  first  place 
of  deposit  to  the  consignee's  abode,  the 
ultimate  place  of  their  destination.  Thus 
where  Wright,  a  manufacturer  at  Nor- 
wich, agreed  with  Shevill  for  the  purchase 
of  some  pipes  of  wine,  one  of  which  was 
to  be  paidfor  in  money,  and  for  the  remain- 
der Shevill  was  to  take  goods ;  Shevill 
wrote  to  Farquharson,  his  correspondent 
in  London,  to  send  the  wines,  who  ac- 
cordingly purchased  them  of  Bamford, 
Bruin,  and  Co.  and  shipped,  and  by  the 
bill  of  lading,  consigned  them  to  Wright 
by  a  vessel  employed  in  the  course  of 
trade  between  Yarmouth  and  London.  On 
the  arrival  of  the  wine   at   Yarmouth,  an 
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accent  for  Wright   received  it    ou    his  ac- 
count, and  not  havin!^    room  for  them    in 
his  own  cellars,  deposited  them  in  a  cellar 
belonging  to  Lawes,  who    was  to  be    paid 
for  the    cellar    room  by  Wright.     A    few 
days  afterwards,    Wright    arrived    at   Yar- 
mouth, and    tasted    the   wines    and   took 
samples     of   them,    shortly    after    which 
Bamford    and    Co.    discovering  that    Far- 
qiiharson,   to    whom    they    had  sold    the 
•wine,  was  a  man  of  no  property,  stopped 
the    goods    in  Lawe's  possession,    giving 
him     an     indemnity :       Wright      having 
brought  an   action  against    Lawes    to   re- 
cover   them,     it    was   contended     on    the 
part  of  the  latter,  that    as  Vv'right  lived  at 
Norwich  the  goods  must  be  deemed  to  be 
in  transitu    until  they  arrived    there,  the 
usual    course    being    to     f)Ut  them    into 
lighters,  and  forward    them    to  Norwich. 
But   Ld.  Kenyon  said,  "  There  is  no  co- 
lour for  saying  that   these    goods  were  in 
transitu  ;  all  that  is   necessary  is,  that  the 
consignee    should     exercise    some  act  of 
ownership  on   the  property    consigned  to 
him,  and  he  h9s  done  so  here  ;  he  has  paid 
for  the  v/arehouseroom,  he  has  tasted  and 
taken  samples  of  the  wine.     But  it  is  said, 
they    have    not    reached    the    consignee's 
place  of  abode,   where  they  were  to  be  ul- 
timately delivered  ;  but,  1  think  there  was 
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a  complete  delivery  at  Yarmouth,  they 
were  then  delivered  to  Wright's  agent 
according  to  the  bill  of  lading,  and  the  re- 
sponsibility was  transferred  to  Ayright/'(?i) 

A  delivery  of  goods  on  board  a  charter- 
ed ship,  hired  for  a  term  of  years,  and 
fitted  out,  manned,  and  victualled  by  the 
consignee,  and  over  which  he  has  the 
complete  conlroul,  to  be  sent  by  him  on  a 
mercantile  adventure,  for  which  purpose 
he  has  purchased  them,  is  a  sufficient  de- 
livery to  put  an  end  to  the  transitus.  (o) 

And  where  the  goods  have  so  far  gotten 
to  the  end  of  their  journey,  that  they 
wait  for  new  orders  from  the  purchaser 
to  put  them  again  in  motion,  to  commu- 
nicate to  them  another  substantive  desti- 
nation, and  if  without  such  orders  they 
would  continue  stationary,  the  right  of 
stopping  in  transitu  no  longer  remains  in 
the  consignor.  This  rule  was  established 
by  the  case  of  Dixon  and  others,  assignees 
of  Battier,  v.  Baldwin,  5  East,  175.  in 
which  it  appeared  that  Messrs.  Battier, 
who  were  traders  living  in  London,  were 
in  the  habit  of  ordering  goods  of  Baldwin, 
who  was  a  cotton   dealer  at   Manchester, 

(n)  Wright  V.  Lawes,  4  Esp.  R,  82. 
(o)  Fowler  v.  Kyraer,  M.  T.  38  Geo.  3.  cited  3  T.R. 
442.     I  East,  522.     3  East,  3%. 
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to  be  sent  to  Metcalf  and  Co.  at  Mull,  for 
the  purpose  of  being  shipped  to  the  cor- 
respondents of  the   Battiers  at  Hamburgh, 
and  by  thosecorrespondents  sent  to  theprr- 
sons  for  whom    the  goods  were  intended  ; 
and  on   the   i31st   of  March  the    Battiers 
sent  orders    to  Baldwin  for  certain  goods 
to  be  sent  to  Metcalf  and  Co.  at  Hull,  to 
be  shipped  for  Hamburgh  as  usual,  which 
were  accordingly  sent ;  but  soon  after  Bald- 
win hearing  that  the  Battiers  had  become 
insolvent,  stopped  the  goods  in  the  hands 
of  Metcalf  and  Co.  who  had  actually  ship- 
ped four  bales  of  them   on    board  a  vessel 
about  to  proceed  to  Hamburgh,  but  which 
were  returned    with    the  rest   to  Baldwin 
upon  his  giving  the    Metcalfs   an    indem- 
nity.    One  of  the  Metcalfs  who   was  ex- 
amined as  a  witness,  stating  his    business 
to  be  merely   that  of  an  expeditor  agree- 
able   to    the    directions  of   the   Battiers, 
whose  orders  he   tvas  waiting  at  the  time  the 
Snoods  were  stopped ;  that  he  had  no  autho- 
rity   to    sell  the    goods,    and    frequently 
shipped  them  without  seeing  them.    Under 
these    circumstances    it    was    determined 
that  the  goods   having  before   their  stop- 
page reached  their  ultimate  place  of  desti- 
nation,   as    between  vendor  and    vendee, 
and  being  waiting  to  receive  a  new  direc- 
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tion  from  the  latter,  the  former's  right  to 
stop  them   was  consequently  divested. 

PPliat  mode  of  (/(divert/  to^  or  assumption 
of  possession  bt/^  the  vendee  or  his  represen- 
tatives^ is  not  siifficient  to  determine  the 
transit  as. 

Though  in  cases  where  a  complete  de- 
livery to,  or  asmmption  of  possession 
by  the  vendee  or  his  agent,  is  impractica- 
ble :  the  exercise  of  slight  acts  of  owmer- 
ship  has  been  held  sulficient  to  determine 
the  transitus  of  the  goods,  the  same  sort 
of  delivery  which  as  between  buyer  and 
seller,  where  there  is  no  inssolvency,  would 
be  sufficient  to  deprive  the  vendor  of  his 
right  to  take  the  goods  back,  would  not 
be  so  in  the  case  of  the  consignee's  in- 
solvency, or  bankruptcy  ;  (p)  and  it  seems 
that  a  mere  demand  of  them  in  cases  of 
the  latter  description,  from  the  person  in 
whose  hands  they  are  placed  for  the  pur- 
pose of  conveyance  from  the  vendor  to  the 
purchaser,  (q)     or   the    payment   of   the 

p)  Ellis  V.  Hunt,  3  T.  R.  464. 

{q)  Though  a  demand  only  is  sufficient  on  the  art 
of  the  vendor  to  effect  a  stoppage  of  the  goods,  it 
seems  that  nothing  short  of  possession  on  the  part  of 
the  vendee  will  be  sufficient  to  divest  the  vendor's 
right;  ante  Chap.  II.  note  (i).  But  a  symbolical 
delivery  will  in  some  cases  be  sufficient  to  produce 
that  effect,  ante  notes  (c)  (d)  {/), 
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ircight  (r)  on  tlic  part  of  the  vendee, 
would  not  be  a  sufficient  assumption  of 
possession,  to  divest  the  vendor  of  his 
right  to  stop  them. 

Wherever  the  party  to  whom  the  goods 
are  delivered,  for  the  vendee  is  merely  a 
vehicle  between  the  vendor  and  vendee, 
or  wherever  the  goods  are  placed  in  a 
third  person's  hands  for  the  purpose  of 
being  forwarded  to,  and  a  more  complete 
assumption  of  possession  is  in  contem- 
plation by  the  consignee,  the  delivery  will 
not  operate  as  a  determination  of  the 
transitus.  (s)  Thus,  in  Stokes  v.  La 
Riviere,  London  sittings  after  INIich.  T. 
1784,  cited  3  T.  R.  466.  and  more  cor- 
rectly by  Lawrence,  J.  in  Bolitlingk  v. 
Inglis,  3  East,  397-  the  facts  of  which  were 
as  follow  :  Messrs.  Duhem   of  Lisle,  who 

(r)  In  Kinlock  v.  Craig,  3  T.  R.  119.  The  court 
seemed  to  think  that  the  payment  of  part  of  the 
freight,  if  it  liad  not  been  paid  in  the  quality  of  fac- 
tor or  with  a  fraudulent  view  would  have  been  a  suf- 
ficient possession.  But  in  Mills  v.  Ball,  2  Bos.  & 
Pul.  457.  where  the  whole  freigiit  was  paid  by  the 
wharfingeron  behalf  of  the  vendee;  it  was  decided  that 
the  vendor  was  not  divested  of  his   right  of  stoppage, 

[s)  Stokes  v.La.  Riviere,  aT.R.  46G.  3  East,397,IIun- 
ter  V.  Beal,  cited  3  T.R.  466.  Hodgson  v.  Loy,  7T.R, 
440.  Per  Ld.  Alvanley,  Mills  v.  Ball,  2  Bo».  and  Pul. 
457.  Smith  v.  Goss,  1  Campb.  R.  240. 
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had  just   arrived    in  London,  applied  to 
Stokes  who  was   a  ribbon  weaver   for  a 
quantity  of  ribbons,  and    who   having  re- 
ceived   a     favourable    account    from    La 
Riviere  of  Duhem*s  circumstances,  pack- 
ed up  goods  to  a  large   amount,    and  deli- 
vered them  to  La  Riviere,  to  be  forwarded 
to  Lisle.     These   goods  with  others  pur- 
chased in  like  manner  of  Twigge  a  gauze 
weaver,  were   forwarded,  on    or  about  the 
12th  of  May,  to  La  Riviere's  correspond- 
ent at  Ostend,with  directions  to  send  them 
to  the  order  of  Messrs.  Duhem.     On  the 
receipt  of  the  goods,  viz.    on  the  29th  of 
May,  La   Riviere's    correspondent  at  Os- 
tend,    wrote  to  Duhem    an    acknowledg- 
ment and    that  they  waited  their    direc- 
tions.    On  the  12th  of  June  the  Duhems 
stopt    payment ;  and    by    an    instrument 
signed  the    13th  of  August,   consented  to 
Twigge's    taking    back    his    goods.     But 
Messrs.  Duhem  not   having  fulfilled  some 
engagements  with    La  Riviere,  and  being 
considerably  indebted  to  him.  La  Riviere 
countermanded    the  orders    he   had  given 
to  his  correspondents  at  Ostend,  as  to  the 
delivery  of  the  goods  by  letter  of  the    31st 
of  May,  and    directed    them   tu>  alter  the 
marks  and  to   deliver  them*   to  his  order, 
which   was   accordingly   done  ;  and   they 
were  afterwards  disposed  of  in  satisfaction 
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of  La  Riviere's  demand,  he  contending  that 
immediately  upon  the  delivery  of  the  goods 
by  Stokes  to  him,  the  properted  vested  in 
Messrs.  Duhem,  and  that  he  (La  Riviere) 
had  a  right  to  retain  tliem.  But  Lord 
Mansfield  said,  "  No  point  is  more 
clear  than  that  if  goods  are  sold,  and 
the  price  not  paid,  the  seller  may  stop 
them  in  transitu  ;  /  mean  in  every  sort 
of  passage  to  the  hands  of  the  buyers. 
There  have  been  an  hundred  cases  of  this 
sort  ;  ships  in  harbour,  carriers,  bills  have 
been  stopped  ;  in  short,  where  the  goods 
are  in  transitu,  the  seller  has  that  pro- 
prietory lien.  The  goods  are  in  the  hands 
of  La  Riciere  to  he  conveyed :  the  owner 
may  get  them  back  again/*  This  decision, 
it  is  to  be  observed,  only  determines  that 
the  transitus  is  not  at  end,  while  the  goods 
remain  in  the  hands  of  an  agent  for  the 
purpose  of  being  forwarded  to  the  consignee^ 
Rut  that  of  Hunter  v.  Real,  sittings  after 
Trin.  17SJ,  cited  3  T.  R.  466",  goes  a  much 
greater  length  :  in  that  case  the  goods  had 
been  sent  directed  for  the  consignee,  to  an 
innkeeper,  who  gave  notice  to  him  of  their 
arrival,  the  consignor  at  the  same  time 
sending  him  a  bill  of  parcels,  the  receipt 
of  which  the  consignee  acknowledged,  in- 
forming the  consignor  that  the  amount  was 
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placed  to  his  credit,  and  afterwards  ordered 
the  innkeeper  to  send  the  goods  down  to  a 
particular  quay,  to  be  shipped  on  board  a 
particular  ship  to  be  carried  abroad  ;  and 
the  goods  were  accordingly  carried  to  the 
quay,  but  being  too  late,  returned  to  the 
innkeeper,  who  after  some  day^s  had  elapsed 
asked  the  consignor  what  was  to  be  done 
with  the  goods,  and  was  ordered  by  him  to 
keep  them  until  another  ship  sailed. 
Under  these  circumstances  it  was  deter- 
mined, by  the  same  learned  Chief  Justice 
who  determined  the  preceding  case,  that 
the  goods  were  still  in  transitu,  in  the 
hands  of  the  innkeeper,  and  that  they 
must  come  to  the  corporal  touch  of  the 
vendee,  in  order  to  divest  the  vendor  of 
his  right  to  stop  them.  This  decision, 
however,  is  so  directly  contrary  to  the 
principles  of  the  other  decisions  upon  the 
same  point,  and  so  much  shaken,  (if  not 
overturned)  by  the  cases  of  Richardson  v. 
Goss,  3  Bos.  &  Pul.  119,  and  of  Dixon 
V,  Baldwin,  5  East,  17^.  [t)     That  though 

(?)  In  I>ixon  v.  Bald^iiia,  5  East,  184,  Lord  Ellenbo- 
TOiag-li,  C.  J,  says,  "in  Hnuter  v.  B^  I  cannot  but 
consider  the  transit  as  having  been  once  completely  at 
am  end,  in  tbe  direct  coxirse  of  tlie  gt>ods  to  the  Tcndee, 
j^bat  isj  when  they  had  arrived  at  the  innkeeper's,  and 
"wsxft  aiienrards  under  tie  immediate  orders  of  the 
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it  is  not  expressly  overturned,   no  reliance 
can  be  placed  upon  it,  as  an  authority. 

In  conformity  to  the  principle  laid  down 
in  the  case  of  Stokes  v.  La  Riviere,  it  has 
been  decided,  that  a  delivery  of  goods  from 
a  ship  to  a  wharfinger,  to  be  by  him  for- 
warded to  the  vendee,  will  not  determine 
their  transit,  though  the  wharfinger  is 
appointed  by  the  vendee  to  receive 
them,  (m)     And  where  goods  are  sent  to 

vendee,  thence  actually  launched  again  in  a  course  of 
conveyance  from  him  in  their  way  to  Boston,  being  in  a 
new  direction  prescribed  and  communicated  by  him- 
self; and  if  the  transit  be  once  at  an  end,  the  delivery 
is  complete,  and  the  transitus  for  this  purpose  cannot 
commence  de  novo,  merely  because  the  goods  are  again 
sent  upon  their  travels,  towards  a  new  and  ulterior 
destination."  And  Le  Blanc,  J.  observed,  with  respect 
to  the  same  case,  that  the  vendee's  having  given  the 
goods  a  different  direction  after  they  had  got  to  the 
inn,  and  before  they  were  stopped,  he  should  have 
tliought  that  the  transit  was  at  an  end. 

(u)  Hod-son  v.  Loy,  7  T.  R.  440.  Mills  v.  Ball,  2 
Bos.  &  Pul.  457.  Smith  v.  Goss,  1  Carnpb.  282.  lu 
Hodgson  V.  l.oy  the  circumstance  of  the  wharfinger's 
being  appointed  by  the  vendee,  was  considered  as 
being  of  no  importance.  But  in  Mills  v.  Ball,  Lord 
Alvanley  seems  to  think,  that  such  appointment  might 
make  a  difference,  for  he  says,  "  I  am  of  opinion  that 
the  wharfina;er  in  this  case,  not  having  been  particularly 
tmployed  by  the  vendee  is  to  be  considered  a  middle- 
man. The  same  circumstance  was  not  considered  a« 
tnaking  a  delivery  to  the  wharfinger,  a  determination 
o2 
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a  packer,  for,  and  by  orders  of  the  vendee, 
the  packer  will  only  be  considered  as  a 
middle-man,  and  the  goods  in  his  hands  as 
being  still  in  their  transit,  (v)  provided 
that  in  these  cases,  the  vendee  do  not  use 
the  wharfinger's,  (w)  or  the  packer's  (a.*) 
warehouse  as  his  own,  and  have  an  ulterior 
place  of  delivery  in  view. 

Upon  the  same  principle,  it  has  been 
determined,  that  a  delivery  of  plate  to  an 
engraver,  to  engrave  the  arms  of  the  pur- 
chaser, at  the  expence  of  the  vendor,  will 
not  defeat  the  latter*s  right  to  stop  it  in 
transitu,  upon  the  purchaser's  becoming 
insolvent,  or  bankrupt.  (?/) 

So  too  the  delivery  of  goods  to  a  com- 
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of  thettransitus  in  Smith  v.  Goss.  And  from  the  cases 
of  Snee  v.  Prescott,  1  Atk.  245.  Boweringv.  Verullez, 
cited  by  Ld.  Loughborough  in  Lickbarrow  v.  Mason, 
1  H.  Bla.  304.  Hunt  v.  Ward,  cited  3  T.  R.  467. 
Feize  v.  Wray,  3  East,  93,  and  Oppenheim  v.  Russel, 
3  Bos.  &  Tul.  42,  and  the  judgment  of  Buller,  J.  Ellis 
V.  Hunt,  3  T.  R.  4G4.  that  the  appointment  of  the 
carrier,  or  middle  man,  by  the  vendee,  or  the  goods 
being  conveyed  at  the  risk,  and  on  the  account  of  the 
vendee,  will  not  render  the  delivery  of  them  to  the  car- 
rier or  middle  man,  a  conclusion  of  the  transitus. 

[v)  Hunt  V.  Ward,  cited  3  T.  R.  467. 

[ic)  D.  Chambre,  J.  Richardson  v.  Goss,  3  Bos.  and 
Pul.  127.     Wriglit  V.  Lawes,  4  Esp.  R.  82. 

(x)  Scott  V.  Pettit,  3  Bos.  and  Pul.  4G9. 

(y)  Owenson  v.  Morse,  7  T.  R .  04. 
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mon  carrjer,  [z)  or  on  board  a  general 
ship,  (a)  for  the  purpose  of  being'  con- 
veyed to  the  vendee,  though  at  the  risk 
and  expence,  and  in  the  name,  and  by  the 
appointment  of  the  vendee,  (b)  is  not 
such  a  delivery  as  to  put  an  end  to  tlie 
transitus. 

The  laws  of  Russia,  as  well  as  the  civil 
Jaw,  are  more  favourable  than  the  laws  of 
England,  to  the  vendor  of  goods,  in  ena- 
bling him  to  reclaim  them,  in  case  of  the 
purchaser's  want  of  ability,  or  will  to  pay 
for  them.  By  one  of  the  mercantile  navi- 
gation laws  of  Russia,  published  the  2Jth 
of  June,  sect.  138,  "  it  is  ordered,  that  if 
in  case  of  unpaid  debts  or  bankruptcies 
any  body  has  reason  to  suspect  that  the 
debtor  or  bankrupt  has  any  thoughts  of 
making  the  creditor  lose,  and  therefore 
loadeth  on  board  of  ship,  or  vessel,  goods 
or  cargo ;  in  such  case  the  creditor  is  to 
give  notice  in  town,  to  the  head  judge 
of  the  court,  (in  districts  to  the  chiet^ ) 
(hat  the  ship  or  vessel,  or  goods,  or  the 
whole    cargo    should      be     retained   time 

(z)  Stokes  V.  I.a  Riviere,  cited  3  T.  R.  4G6.  Hunter 
t.  Beal,  ibid;  and  see  cases,  ante  note  (.v). 

(«)  Cases  cited  ante  ..wti.  ^*],  and  Bohtlink  v.  Inijlis, 
3  Fast,  397. 

ib)  8ee  note (a). 
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enough  until  the  full  payment  is  made 
to  whom  due.'*  "  In  consequence 
whereof,  and  by  virtue  of  this  law,  if  the 
seller  or  shipper,  in  case  of  bankruptcies 
can  identify  that  the  merchandize  belong- 
ing to  him  is  in  Russia,  in  ships,  ware- 
houses, or  wherever  they  may  be,  in  such 
case  the  goods  must  be  given  back  to  the 
sellers,  or  shippers,  being  their  property/, 'and 
cannot  be  brought  in  concurs,"  viz.  (into 
the  general  mass  of  the  bankrupt's  effects, 
to  be  distributed  among  his  creditors.) 
The  law  of  England,  however,  will  assist 
such  equitable  laws  of  other  countries  in 
their  operation  upon  transactions  taking 
place  there,  and  will  allow  them  to  be 
carried  into  effect  here.  Accordingly, 
where  Messrs.  Bohtlink  and  Co.  of  St. 
Petersburgh,  in  pursuance  of  directions 
from  one  Crane,  of  London,  and  as  factors 
for  him,  shipped  goods  on  board  a  ship 
chartered  by  Crane,  and  sent  invoices 
thereof,  and  a  bill  of  lading  of  part  to 
him,  but  learning  before  the  ship's  de- 
parture, that  some  bills  drawn  by  them  on 
him,  in  consequence  of  a  previous  transac- 
tion, were  unpaid,  they  procured  from  the 
master  of  the  vessel  bills  of  lading  to  their 
own  order,  and  sent  them  to  a  friend  in 
London,  and  informed  Crane  that  he  might 
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have  the  bills  of  lading  upon  giving  secu- 
rity to  their  friend  for  payment  of  the  bills 
of  exchange  to  be  drawn  for  the  amount 
of  the  goods,  otherwise,  their  friend  would 
sell  the  goods  on  Crane's  account,  and 
apply  the  proceeds  in  discharge  of  the  bills 
of  exchange.  Crane,  in  fact,  had  com- 
mitted an  act  of  bankruptcy,  before  any 
of  the  goods  were  shipped.  On  the  arrival 
of  the  ship  in  London,  his  assignees 
demanded  the  goods  of  the  master,  and 
offered  to  pay  the  freight,  &c.  but  the 
master  delivered  them  to  the  friend  of 
Bohtlink  and  Co.  on  their  account,  in  con- 
formity to  their  indorsement  of  the  bills 
of  lading.  Whereupon  the  assignees  of 
Crane  brought  an  action  against  the  master, 
and  the  court  held  that  the  law  of  Russia 
in  this  case  ought  to  prevail,  though 
Bohtlink  and  Co.  had  not  actually  taken 
the  goods  out  of  the  ship,  or  instituted 
legal  process  for  the  recovery  of  them  ; 
the  master's  signature  of  the  bill  of  lading 
to  their  order  being  equivalent  to  a  stopping 
in  transitu,  or  re-delivery  to  them,  (c) 
This  decision,  however,  was  made  merely 
upon  the  authority  of  the  Russian  law,  il 
having  been  previously  decided  by  Lord 

(c)  IngUs  V.  Usherwood,  1  East,  515.  ^ 
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Kenyon  at  Nisi   Prius,   *   and  the   same 
notion  being  in   this   case  entertained  by 
the  court,   that   the  right  of  stopping  in 
X  transitu  could  not  be  exercised  under   the 

law  of  England,  in  any  case  after  an  un- 
conditional delivery  of  the  goods  on  board 
a  ship  chartered  hy  the  consignee.  But  this, 
notion  has  been  since  exploded  in  the 
case  of  Bohtlink  v.  Inglis,  3  East,  331, 
arising  out  of  the  same  transaction,  in 
which  it  was  decided,  that  a  delivery  of 
the  goods,  even  on  board  a  ship  chartered 
by  the  consignee,  does  not  divest  the  con- 
signor of  his  right  of  stopping  them  in 
transitu,  if  the  ship  is  chartered  only  for 
the  purpose  of  fetching  the  goods  from, 
the  consignor  to  the  consignee,  and  the 
consignee  has  no  further,  icontroul  over 
it.  The  facts  of  the  case  as  applicable 
to  this  point  were  as  follow  :  Crane,  the 
bankrupt,  a  merchant  in  London,  entered 
into  an  agreement  with  Ushervvood,  the 
master  of  a  ship,  for  that  ship  to  go  to 
Petersburgh,  and  there  receive  from  the 
factors  of  the  bankrupt  a  quantity  of  mer- 
chandize of  various  descriptions,  and  to 
proceed  from  thence  to  London,  in  consi- 
deration of  certain  freight  to  be  paid  per 

■^  *  Bolitlink  V.  Schneider,  3Esp.  58. 
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ton^  half  on  tlie  unloading,  and  the  remain-, 
der  in  three  months  ;  for  which  goods  the 
master  was  to  siG:n  the  usual  bills  of  lading, 
and  Crane  was  fully  to  load  the  ship.  In 
consequence  of  this  agreement  tiie  ship 
sailed  to  Petersburgh,  and  was  loaded  by 
Bohtlink  and  Co.  on  the  account  and  risk 
of  Crane  ;  and  one  part  of  the  bill  of  lading, 
directing  the  snoods  to  be  delivered  to 
Crane,  or  his  assigns,  was  sent  to  him  ; 
the  other  part,  in  consequence  of  Bohtlink 
and  Co.  havino:  information  of  Crane's  in- 
solvency,  was  afterwards  sent  to  INIr. 
Schneider  their  agent,  with  directions  not 
to  deliver  that  part  to  Crane,  unless  he 
gave  sufficient  security  for  the  amount  of 
the  goods.  And  Bohtlink  and  Co.  at  th(^ 
same  time  that  they  sent  this  part  of  the 
bill  of  lading  to  Schneider,  informed  Crane 
of  their  having  so  done,  and  required  him. 
in  case  he  did  not  give  the  security,  to 
deliver  to  Schneider  the  hill  of  ladin;];-  that 
had  been  sent  to  him  (Crane).  In  fact. 
Crane  liad  become  a  bankrupt  before  the 
goods  were  delivered  on  board  the  ship  in 
^.ussia,  but  after  their  purchase ;  and  on 
the  arrival  of  the  ship  in  the  Thames, 
Schneider  demanded  the  goods  of  the 
master,  who  refused  to  deliver  them  to 
him,  but  delivered  them  to  the  assignees 
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of  Crane.     Lawrence,  J.  after  thus  stating 
the  facts  of  the   case,    in    delivering  the 
opinion  of  the  court,  said  :  "for  the  bene- 
fit of  trade  a  rule  has  been  introduced  into 
the  common  law,  enabling  the  consignor  in 
case  of  the  insolvency  of  the, consignee,  to 
stop  the  goods  consigned  before  they  come 
into  the  possession  of  the  consignee,  which, 
possession  Mr.  J.  Buller,  in  Ellis  v.  Hunt, 
saj's,  means  actual  possession.     That  the 
possession  of  a  carrier  is  not  such  posses- 
sion has  been  repeatedly  determined,  and 
the  question  now  is,  whether  the  possess 
sion  of  the  master  be  any  thing  more  than 
the  possession  of  a  carrier,  and  not  the 
actual  possession  of  the  bankrupt  ?     And 
to   this    it  appears    that    Ushervvood    the 
master  contracted  with    the  bankrupt  to 
proceed  from  hence  to  Petersburgh,  and  tp 
bring  in  his  ship  a  cargo  of  goods  which 
Crane  engaged  should  amount  to  the  ton- 
nage of  the  ship ;  which  does    not  differ 
from  a  similar  contract  entered  into  by  the 
consignor  by  the  directions  of  the  consignee 
at  the  loading  port,  for  the  conveyance  of 
the   goods  from   him  to  the  vendee :    in 
which  case  it  would  hardly  be  contended 
that  a  delivery  by  the  consignor   to   the 
master  of  the  ship,  for  the  purpose  of  car- 
riage would  be  such  a  delivery  to  the  vendee 
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as  to  prevent  the  right  of  stoppage  intrari'. 
situ.  In  each  case  the  freight  would  be  to 
be  paid  by  the  consignee  ;  in  each  case  the 
^hip  would  be  hired  by  liim,  and  there 
would  be  no  difference,  except  that  in  this 
case  the  ship  in  consequence  of  the  agrcer 
ment  goes  from  England  to  fetch  the  cargo  ; 
in  the  other  case  the  vessel  would  bring  it 
immediately  from  the  loading  port:  both 
in  the  one  case  and  in  the  other,  the 
contract  is  with  the  master  for  the  car- 
riage of  the  goods  from  one  place  to 
another,  and  until  the  arrival  of  the  goods 
at  their  port  of  destination  and  delivery  to 
the  consignee,  they  are  in  their  passage  or 
transit  from  the  consignor  to  the  consignee. 
If  a  man  contract  with  the  owner  of  a 
general  ship  to  take  goods,  which  are  ecpial 
to  half  the  tonnage  of  the  ship,  and  the 
master  complete  the  loading  of  his  ship 
with  the  goods  of  others,  there  would  be 
no  question  but  there  might  be  such 
stoppage :  and  surely  it  would  not  be  said 
that  the  right  of  stoppage  depends  upon 
the  quantity  of  the  goods  consigned."  The 
learned  judge  then  observed  that  the  case 
of  Fowler  v.  Kymer  had  been  relied  on  in 
support  of  the  claim  of  Crane's  assignees  ; 
and  after  stating  the  facts  of  that  case  added, 
that  they    differed   widely  from  this,    in 
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which  Crane  had  no  controul  over  the  ship, 
and  had  merely  contracted  with  the  master 
-to  employ  his  ship  in  fetching  goods  for 
him  ;  and  that  the  case  of  Inghs  v.  Usher- 
wood  was  perfectly  consistent  with  the 
decision  here  given,  that  case  being  deter- 
mined on  the  ground  that  the  Russian 
laws  authorised  the  taking  of  the  goods, 
even  if  the  delivery  had  been  complete^ 

^t  what  time  possession  may,  or  may  noi 
he  taken  by  the  vendee  or  his  representative. 

The  vendee  may  take  possession  of  the 
goods  at  any  time  after  they  have  arrived 
at  the  place  to  which  they  were  consigned 
by  the  vendor,  though  an  act  of  bankrupt- 
cy should  have  been  previously  commit- 
ted by  the  vendee;  (*?)  but  the  vendee  can- 
not deprive  the  vendor  of  his  right  to 
stop  the  goods  during  their  transit,  by 
meeting  and  taking  possession  of  them 
before  they  have  reached  the  end  of  their 
destined  journey.  This  was  decided  in 
the  case  of  Hoist  v.  Pownal,  1  Esp.  R. 
2i0.  fdjm  which    it  appeared  that  Hoist 

(c)  Ellis  V.  Hunt,  3  T.  R.  4G4. 

[d]  The  (Iccisiou  of  Wright  v.  Law  es,  4  Esp.  R.  82. 
uncertainly  not  favourable  to,  though  it  does  not  appear 
to  be  entirely  irreconcileable  with  the  doctrine  laid 
down  in  Hoist  v.  Pownal.  However,  in  Mills  v.  Ball, 
2  Bos,  .Sk  Pul.  401.  Lord  Alvai.ley  say6,  in  direct  op- 
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who  was    a  merchant    living  at  Leghorn, 
consigned  a  cargo  of  fruit  to    Dutton   and 

position  to  that  doctrine,  "  If  in  the  course  of  tlir 
conveyanee  of  the  t^oode  from  the  vendor  to  the  ven- 
dee, the  latter  be  allowed  to  exercise  any  act  of  owner- 
ship over  them,  he  thereby  reduces  the  floods  into 
possession,  and  puts  an  end  to  the  vendor's  right  to 
stop  them.  So  though  it  lias  been  said,  that  the  right 
of  stoppage  continues  until  tlic  goods  have  arrived  at 
tlieir  journey's  end,  yet  if  the  vendee  meet  them  upon 
the  road  and  take  them  into  his  own  possession,  the 
goods  will  then  have  <irrii;ed  at  their  journei/s  end 
with  reference  to  the  right  of  stoppage.''  The  reporter 
of  this  case  seems  to  think  tliat  a  distinction  might  be 
made  betwet;n  goods  sent  by  sea  and  goods  sent  by 
land,  as  the  captain  undertakes  by  the  bill  of  lading 
to  deliver  the  goods  at  a  particular  place.  But  there 
does  not  appear  to  be  any  sufficient  ground  for  such  a 
distinction  ;  for  the  carrier  by  land  seems  to  be  equally 
bound  to  deliver  the  goods  at  the  place  to  which  they 
are  directed,  and  an  action  would  lie  as  well  against  him 
for  a  mis-delivery  as  against  the  captain  of  a  vessel  ;  and 
tiie  reason  assigned  by  Ld.  Kenyon  in  Ilolst  v.  Pownal, 
(thatif  the  vendee  were  allowed  to  take  possession  of 
the  goods  at  any  time  during  the  journey,  he  might 
entirely  defeat  the  right  of  stoppage,)  applies  with  the 
same  force  to  cases  of  carriage  by  land,  as  to  those  of 
carriage  by  water.  And  in  conformity  with  this  opi- 
nion of  Lord  Alvanley,  Chambre,  J.  in  his  judgment  in 
the  case  of  Oppenheim  v.Russell,3  Bos.  &  Pul.  42.  says 
••perhaps  tlie  consignee  himself  may  interceptthe  goods 
in  their  passage;  and  indeed  I  have  little  doubt  but 
that  if  he  do  intercept  them  in  their  passage  before  the 
consignor  has  exercised  his  right  of  stopping  in  tran- 
situ, and  do  take  an  actual  delivery  from  t})«  carrier 
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Co.  at  Liverpool,  by  a  ship  char- 
tered on  their  account.  The  captain 
signed  three  bills  of  lading  as  usual,  one 
of  which  wassent  to  DuttonandCo.  Before 
the  ship  arrived  at  Liverpool  Dutton  andCo. 
became  bankrupts.  On  ship*s  arrival  at  Li- 
verpool, she  was  ordered  to  perform  quaran- 
tine ;  and  during  the  quarantine,  one  of  the 
assignees  of  Dutton  and  Co.  vi-ent  on  board 
the  vessel,  claimed  the  cargo  as  belonging 
to  Dutton  and  Co.'s  estate,  opened  some 
of  the  chests  of  oranges,  and  put  two  per- 
sons on  board,  who  continued  there  till 
the  quarantine  was  ended,  with  a  view  of 
keeping  possession  of  the  cargo.  A  few 
days  afterwards,  but  before  the  expiration 
of  the  quarantine,  Holt's  agent  served  a 
notice  of  Dutton  and  Co/s  bankruptcy 
on  the  captain  of  the  vessel,  and  claimed 
the  goods  on  behalf  of  Hoist.  A  similar 
notice  was  served  on  the  assignees,  and 
when  the  vessel  came  into  the  harbour  a 
claim  was  again  made  to  the  captain,  and 
an  indemnity  offered  to  him,  by   Hoist's 

before  the  goods  get  to  the  end  of  their  journey,  that 
sTich  a  delivery  to  bim  -will  be  complete."  But  the 
doctrine  laid  down  by  Ld.  Kenyon  in  Hoist  v.  Pownal, 
aad  which  is  thus  controverted  by  \A,  Alvanley,  C.  J. 
aad  Chambre,  J.  appears  to  be  supported  by  Ashurst, 
J.  in  lickbarrmr  v-  ^Tason,  2  T,  R.  63-  and  by  Law- 
veace,  3.  in  Bohtliagk  r.  Ingiis,  3  East,-  398. 
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agent;  but    he    delivered    the    goods    to 
Dutton  and  Co/s  assignees,  against  whom 
Hoist    having    consequently    brought   an 
action  of  trover  to  recover  the  goods.  They 
contended,  that    the    principal's    right  to 
stop  in  transitu  was   completely  at  an  end 
when    the  consignee     had      got     posses- 
sion, by    any  means    of  the   goods  con- 
signed :  that  the  consignee  might  have  met 
the  vessel  at  sea  on  her  voyage,  and  have 
taken  possession    by    virtue  of  the    first 
bill  of  ladins^,  which  possession,  they  con- 
tended, would  be  complete  to  divest  any 
right  the  consignor   might    have    lo  stop 
the  goods  in  transitu.     But  Lord  Kenvon 
was  of  opinion,  that    this  was  a  stopping 
jn  transitu  sufficient  to  maintain  the  ac- 
tion ;  his  Lordship  said,  that   in   order  to 
give  the  consignee  a   right  to   claim    by 
virtue  of  possession,  it  should  be  a   pos- 
session obtained  by  the  consignees,  on  the 
completion  of  ike  voyage ;  that    the   case 
put,  that  the  consignee  had  a  right  to  go 
out  to  sea  to  meet  the  ship,  could  not  be 
supported,  as  it   might   go   the    length  of 
saying,  that  the  consignee  might  meet  the 
vessel  coming  out  of  the  port,  from  whence 
she    had   been  consigned,    and    that  that 
would  divest  the  property  out  of  the  con- 
signor and  vest  it   in  himself;  which  was 
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a  proposition  not  to  be  supported,  as  there 
would  be  then  no  possibility  of  any  stop- 
page in  iransilu  at  all.  That  in  the  pe- 
sent  case  the  voyage  was  not  completed, 
till  she  had  performed  quarantine,  til  1 
which  time  she  was  in  transitu;  and  as 
Hoist's  agent  had  given  notice,  and  claim- 
ed the  cargo  before  the  completion  of  the 
voyage,  he  was  of  opinion,  that  Hoist 
had  stopped  the  goods  time  enough  to 
prevent  the  property  from  vesting  in  the 
assifrnees. 
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CHAP.  IV. 

JFhcJi  (he  Cunsighor's  Right  to  stop  the 
Goods  in  transitu  is  divested  hy  the  Con- 
signee's  having  aliened  them  to  a  third 
Person  * 


\\  HERE  goods  have  been  consigned 
under  a  contract  for  sale,  or  what  is  equi- 
valent to  a  sale,  and  the  consignor  has 
transmitted  to  the  consignee  documents 
Avhich  are  sufficient  in  law  to  transfer  the 
property,  and  the  consignee  has  made  use 
of  them,  to  transfer  it  to  a  third  person, 
who  purchases  it  bond  fide,  for  a  valuable 
consideration,  and  without  notice  of  any 
circumstances  which  render   the  property 

*  Tlie  consignor's  riglit  to  stop  goods  in  their 
transit,  to  the  consignee,  cannot  be  defeated  by  a  third 
person  in  whose  hands  they  are  placed,claiujing  to  retain 
them  on  tlie  ground  of  alien  for  ageneral  balance  jiuo  to 
him  from  the  consignee  in  tlie  course  of  trade  :  accord- 
ingly in  the  case  of  OppeMheim  v.  Kussel,  3  Bos.  and 
Pul.  42.  it  was  determined,  that'an  usage  for  a  carrier 
to  retain  goods  for  the  general  balance  of  account  due 
to  him  from  the  consignee,  could  not  prevent  the  con- 
signor from  stop[.ing  thein,  and  taking  them  out  of  the 
carrier's  hands,  upon  paying  the  price  of  tlie  carriage 
of  those  particular  goods  only. 
P 
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not  fairly  assignable,  the  consignor  is  di- 
vested of  his  right  to  stop  the  goods  in 
transitu,  though  they  were  consigned 
wholly  on  credit,  and  the  consignee  has 
become  insolvent,  without  paying  for 
them,  fa) 

The  only  kind  of  document  which  has 
been  determined  to  have  the  effect  of 
enabling  the  consignee  to  transfer  the 
property  in  the  goods  consigned  to  a  third 
person,  free  from  any  right  of  stoppage  by 
the  consignor,  is  that  which  is  termed  a 
bill  of  lading:  (b)  and  different  opinions 
have  been  held,  not  only  as  to  the  form 
in  which  this  instrument  should  be  drawn, 
to  constitute  a  transfer  of  the  property  to 
the  consignee  ;  but  as  to  its  having  in  any 
form,  the  effect  of  enabling  the  consignee 
to  transfer  the  property  to  a  third  person, 
free  from  the  equitable  claims  of  the  con- 
signor. 1st,  With  respect  to  the  form 
of  the  instrument ;  it  was  formerly  held 
that  the  legal  property  did  not  pass  at  all 
to  the  consignee  by  a  blank  indorsement 
of  the  bill  of  lading;  (c)  but  this  doctrine 

(o)  Wright  V.  Campbell,  4  Burr. 2046.  Lickbarrow  v. 
Mason,  2T.  R.  63.  Salomon  v.  Nissens,  2  T.  R.  674. 
Cuming  v.  Brown,  9  East,  506. 

(b)  An  invoice  seems  not  to  be  a  sufficient  instru- 
ment for  this  purpose,  Snee  v.  Preiscot,  1  Atk.  245. 

[c)  Snr c  V.  Prescot,  1  Atk.  245. 
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has  long  been  exploded,  and  it  is  now 
clearly  settled,  that  an  indorsement  in 
blank  has  the  same  effect  as  an  indorse- 
ment to  deliver  to  the  consignee's  order, 
and  a  bill  of  lading,  indorsed,  either  in 
blank,  or  to  the  consignee,  or  order  is 
sufficient  to  vest  the  property  in  him,  so 
far  as  to  enable  him  to  divest  the  con- 
signor of  his  right  of  stoppage  in  tran- 
situ by  transferring  the  property  to  a  third 
jperson  ;  (d)  and  if  the  bill  of  lading  has 
by  its  form  required  and  received  the  in- 
dorsement of  the  consignor,  a  second  in- 
dorsement by  the  consignee  is  not  neces- 
sar}^  to  complete  the  transfer  of  the  pro- 
perty from  him  to  a  third  person,  (e)  Nor 
is  it  in  every  case  indispensably  necessary 
in  order  to  give  the  bill  of  lading  this 
effect,  that  there  should  be  an  indorsement 
of  it  at  all  by  the  consignor ;  for  circum- 
stances may  exist  which  are  equivalent  in 
law  to  such  an  indorsement,  and  therefore 
render  it  unnecessary.  Accordingly  where 
a  merchant  in  Ireland  sent  goods  to  his 
factor  in  London,  and  wrote  to  him  to 
insure  the  goods»  and  sent  him    a  bill  of 

{</)  Lickbarrow  v.  Mason,  2  T.  R.03.  judgment  of 
Duller,  J.  6  East,  25.  in  notis. 

(f)  Lickbarrow  V.  ]yiai3on,2T.El.  63.  Abbot  oa  Ship. 
374. 

P  U 
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lading  not  indorsed,  but  having  the  name 
of  the  factor  on  the  back  ;  and  upon  be- 
ing applied  to  by  the  latter  for  an  indorse- 
ment, answered  by  letter  that  if  the  bill 
of  lading  was  not  indorsed,  it  was  merely 
a  mistake,  and  he  would  send  an  indorse- 
ment, upon  which  the  factor  sold  the 
goods ;  and  it  afterwards  happening  that 
he  was  unable  to  pay  the  bill  drawn  upon 
him  by  the  merchant  on  the  general 
account,  a  third  person  paid  the  bill  for 
the  honour  of  the  drawer,  and  being  ac- 
quainted with  the  whole  transaction  ap- 
plied to  the  merchant  for  an  indorsement 
of  the  bill  of  lading,  which  the  latter  sent 
him,  and  he  (having  upon  the  receipt  of 
it  demanded  the  goods  of  the  master,  who 
refused  to  deliver  them  to  him,  but  deli- 
vered them  to  the  vendee  of  the  factor,) 
brought  an  action  against  the  master, 
which  was  tried  before  Lord  Kenyon, 
and  his  Lordship  ruled  that  the  plaintitF 
had,  under  those  circumstances,  no  right 
to  take  the  goods  out  of  the  possession  of 
the  vendee  of  the  factor;  the  latter  being 
sufficiently  empowered  to  transfer  the 
property,  and  having  actually  done  it.  (f) 
The    consignor  may   however   restrain 

(/)  Dick  •/.  Lumsden,  Peeke's  C.  N.  P.  189. 
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the  negotiability  of  the  bill  of  lading,  by 
leaving  it  unindorsed,  {g)  or  by  confining 
it  by  the  indorsement  to  the  consignee;(/i) 
for  if  there  are  no  circumstances  in  the 
case,  which  can  be  considered  as  equiva- 
lent to  an  indorsement,  and  the  bill  be  for 
delivery  to  order,  or  assigns,  and  transmit- 
ted unindorsed,  the  holder  of  it  cannot 
divest  the  consignor's  right  to  stop  the 
goods  in  transitu  by  aliening  them  to  a 
third  person.  Accordingly  where  one 
Fox,  a  wine  merchant  in  London,  ordered 
five  pipes  of  wine  of  Messrs.  Abbot  and 
Co.  of  Oporto,  which  they  loaded  on 
board  a  vessel  bound  to  London,  and  took 
from  the  master  bills  of  lading  to  order, 
or  assigns,  one  of  which  they  transmitted 
to  Fox  in  a  letter,  wherein  they  said  they 
had  shipped  the  wine  on  his  account,  had  vi 

sent  him  a  bill  of  lading,  and  drawn  upon 
him  for  the  price  :  and  Fox  accepted 
the  bill  of  exchange  thus  drawn  upon  him; 
but  before  it  became  due  the  v\ine  arrived; 
and  Fox  not  being  able  to  pay  the  duties, 
it  was  sent  to  the  king's  warehouse  under 
the  statute  of  26  Geo.  3.  c.  ^9 ;  while  it 

{g)  Kinlock  V.  Craig,  3  T.  R.  119. 

(A)  Diet.  Asliurst,  J.  Lick  barrow  v.  Mason,  2  T.  R. 
63. 
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remained    there,    Fox   being  indebted  to 
one  Mary  Nix  sold   the   wine   to  her  for 
401.  then  paid  to  him,  and  the  amount  of 
his    debt,    and    soon    afterwards    became 
bankrupt,  and  the  agents  of  the  consignors 
having  paid  the  duties,  and   obtained  the 
goods,  Mrs.  Nix  brought  an  action  against 
them  for  the  value.     The  cause  was  tried 
before  Lord  Ellenborough,  and  it  was  in- 
sisted, on  behalf  of  the  plaintiff,  that  there 
was    no    difference  between  the  indorse- 
ment of  a  bill  of  lading  by  the   consignor, 
and  the  sending  it  inclosed  in  a  letter   of 
this    import.     But  his    lordship  declared 
himself  to  b^  of  a  different  opinion,  and 
held  that  the   right  of  the  consignor  was 
not  divested  under  these  circumstances. (e) 
2dly,  With  respect  to  the  effect  of  the 
bill  of  lading  in  enabling  the  consignee  to 
transfer  the  property  to   a  third   person, 
honajide^  iand  for  a  valuable  consideration 
free  from  the  right  of  stoppage  in  transitu 
by  the  consignor.     It  does  not   appear  to 
have  been  disputed  or  denied  by  any  der 
cision,  that   the    consignee    of  goods  on 
credit  might  assign  his  interest  in  them^  to 


(i)  Nix  V.  Olive,  sit.  at  Guildhall,  before  Ld,  Eilcu- 
borough,  C.  J.  after  T.T.  1805,  cited  Abbot  on  Ship. 
377, 
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Q  third  person,  by  an  assignment  in  pro- 
per forna  of  the  bill  of  lading :  and  the 
cases  of  Evans  v.  Martlett,  1  Ld.  Raym. 
271,  12  Mod.  166.  S.C.  Wright  v. Camp- 
bell, 4  Burr.  201-6.  1  Bla.  R.  GQ^.  S.  C. 
and  Caldwell  v.  Ball,  1  T.  R.  205.  have 
placed  that  point  beyond  dispute ;  and  it 
was  not  until  a  late  period  that  itbecamea 
question,  whether  the  consignee  could  so 
far  transfer  the  property  in  the  goods  to 
a  third  person  by  an  assignment  of  the 
bill  of  lading  bondjide^  and  for  a  valuable 
consideration,  as  to  divest  the  consignor's 
right  to  stop  them  in  transitu.  The  rule 
indeed  laid  down  by  Lord  Mansfield  in 
the  case  of  Wright  v.  Campbell,  that  "  if 
the  goods  are  bond  Jide  sold  by  the  factor 
at  sea,  (as  they  may  be  where  no  delivery 
can  be  given,)  the  sale  will  be  good  :  the 
vendee  shall  hold  them  by  virtue  of  the 
bill  of  sale,  though  no  actual  possession  is 
delivered ;  and  the  owner  can  never  dis- 
pute with  the  vendee,  because  the  goods 
^were  sold  bona  fide  and  with  the  owner's 
own  authority,"  is  directly  in  favour  of 
the  affirmative  side  of  this  question  ;  but 
that  case  was  decided  on  the  ground  of 
collusion,  and  this  question  was  not  made 
the  principal  point  of  any  decision,  until 
those  of  Lickbarrpw  v.  Mason,  2T.R.  63, 
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and    Mason   v.  Lickbarrow,    1   Hen.  Bla. 
"^Sl.  The  circumstances   of  whicli    cases 
were  as  follow  :  Messrs.    'Turiu.^   and  Co. 
shipped  goods  at   JJiddlebur^h  for  Liver- 
pool, by  the  order    of  Freeman  of  Rotter- 
dam^ and  drew  bills  of  exchange  for  the 
price,  ( which  were  accepted  by  Freeman, ) 
and  took   from    the   master  three   bills  of 
lading  for  delivery   of  the  goods   to   order 
or  assigns,  two  of  which  they  indorsed  in 
blank,    and    transmitted    them,    together 
with  an  invoice,  to  Freeman  at  Rotterdam, 
who    sent  them  and    the    invoice  to  the 
plaintiffs  at  Liverpool,  in  the  same  state  in 
which  he  received    them,  that  they  might 
receive  and  sell  the  goods  on  his  account ; 
and  drew  bills  of  exchange  upon    them  to 
nearly    the  amount,   which    the   plaintifis 
accepted  ;  but  between   the  ship's  depar- 
ture and  her  arrival  at  Liverpool,  Freeman 
became  a  bankrupt,    and   absconded,  and 
Turing  and  Co.  sent  another  of  the  bills  of 
lading  to  the  defendants,  indorsed  specially 
for  delivery  to  them  ;  and  they  thereupon 
obtained    the     goods    from    the    master. 
Turing  and  Co.   afterwards  paid  the  bills 
of  exchange  drawn    by  them   upon  Free- 
man., and  the   plaintiffs  paid   those  which 
Freeman  had   drawn   upon    them.     Upon 
these  facts,  the  court  of  King^s  Bench,  after 
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solemn  argument  upon  demurrer  to  the 
evidence,  decided  that  by  an  assignment  of 
the  bill  of  lading  by  the  consignee  to  a 
third  person,  for  valuable  consideration, 
and  without  notice  to  the  assignee  that 
the  goods  were  not  paid  for,  the  property 
was  absolutely  transferred  to  the  assignee, 
and  that  the  consignor  could  not  after 
such  an  assignment  of  the  goods  stop 
them  in  transitu,  (which  he  might  have 
done  against  the  original  consignee,)  be- 
cause the  court  considered  it  a  settled 
principle  of  law,  that  wherever  one  of 
two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss,  must 
sustain  it  ;  and  the  consignor  by  indorsing 
the  bill  of  lading  to  the  consignee,  by  his 
own  act  empowered  the  latter  to  assign 
it:  a  bill  of  lading  directing  the  delivery 
of  the  goods  to  the  consignee,  by  name, 
or  to  the  order  of  the  consignor,  and  in- 
dorsed by  him  in  blank,  or  to  a  particular 
consignee,  being  to  be  considered  as  an 
instrument  in  its  nature  transferrable,  and 
similar  to  a  bill  of  exchange,  of  which 
though  as  between  the  drawer  and  the 
payee,  the  consideration  may  be  gone  into, 
yet  it  cannot  as  between  tiie  drawer  and  an 
indorsee,  because  it  would  be  enabling  the 
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original  parties  to  assist  in  a  fraud,  and 
in  the  same  manner,  if  the  delivery  of  a 
bill  of  ladini^  were  not  in  effect  a  delivery 
of  the  goods  themselves,  as  between  the 
consignor  and  third  persons,  it  would 
enable  the  consignee  to  make  the  bill  of 
lading  an  instrument  of  fraud,  and  this  rule 
is  founded  purely  on  principles  of  law,  and 
not  on  the  custom  of  merchants  :  the  cus- 
tom of  merchants  only  establishing  that 
such  an  instrument  may  be  indorsed  ;  but 
the  effect  of  such  indorsement  being  a  ques- 
tion of  law,  which  is,  that  as  between  the 
original  parties,  the  consideration  may  be 
inquired  into,  though  when  third  persons 
are  concerned  it  cannot.  And  lastly,  that 
the  case  of  Snee  v.  Prescot,  1  Atk.  246. 
•was  determined  only  upon  equitable 
grounds.  This  decision  was  afterwards 
reversed  in  the  Exchequer  Chamber,  (k) 
on  the  ground,  that  the  only  effect  of  the 
indorsement  of  a  bill  of  lading,  is  to  give 
to  the  holder,  or  indorsee,  a  right  to  re- 
ceive the  goods  and  to  discharge  the  mas- 
ter of  the  ship,  as  having  performed  his 
undertaking ;  that  if  it  were  allowed  to 
have  any  further  effect,  the  possession  of 
the  bill   of  lading,  would    have  a  greater 

{k)  Mason  v.  Llckbarrow,  1  H.  Bla.  357. 
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effect,  than  the  actual   possession  of  the 
goods  themselves  ;   for  though  the  posses- 
sion of  the  goods  is  prima  facicj  evidence 
of  title,  mere   possession,    wi^hout  a  just 
title,  gives  no  property,  and  the  person  to 
whom  such  possession  is    transferred  by 
delivery,  must  take  his  hazard  of  the  title 
of  his  author.     That,  as  the  indorsement 
of  the  bill  of  lading  is  an  assignment  of  the 
goods    themselves,    it    differs    essentially 
from  the  indorsement  of  a  bill  of  exchange, 
which  is  the  assignment  of  a  debt  due  to 
the  payee,  and  which    by   the    custom  of 
trade  passes  the  whole  interest  in  the  debt, 
so  completely,  that  the   holder  of  the  bill 
for  a  valuable  consideration    without  nO" 
tice,  is  not  affected  even  by  the  crime  of 
the    person  from  whom    he    received  it. 
That  bills  of  lading  differ  essentially  from 
bills  of  exchange,  in   another    respect,  as 
$he  latter  can  only  be  used  for  the  specific 
purpose  of  extending    credit  by  a  speedy 
transfer  of    the  debt,    which    one  person 
owes  to  another,  to  a  third  person.     But 
the  former  may  be  assigned  for    as  many 
different  purposes  as  the  goods  may  be  deli- 
vered, either  to  the  true  owner  of  the  goods 
by  the    freighter,  who  acts  merely  as  his 
servant,  or  to  a  factor  to  sell  for  the  owner, 
OJT  by  the  seller  of  goods  to  the  buyer.  That 
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they  are  in  no  certain  form,  and  seldom 
upon  the  face  of  them  bear  any  indication 
of  the  purpose  of  their  indorsement,  and 
often  express  a  false  account  and  risk. 
That  to  such  an  instrument,  so  various 
in  its  use,  it  seems  impossible  to  apply  the 
same  rules  as  govern  the  indorsement  of 
bills  of  exchange ;  and  that  the  silence  of 
all  authors  treating  of  commercial  law,  is 
a  strong  argument  that  no  general  usage 
h  made  them  negotiable  as  bills  of  ex- 
change ;  and  that  evidence  appears  to  have 
been  given  in  other  cases,  that  the  received 
opinion  of  m.erchants  was  against  their 
being  so  negotiable.  That  the  negotiability 
of  bills  and  promissory  notes,  is  founded  on 
the  custom  of  merchants  and  positive  law  ; 
but  as  there  is  neither  any  positive  law, 
nor  any  custom  of  merchants,  that  can 
apply  to  a  bill  of  lading,  it  is  therefore  not 
negotiable  as  a  bill,  though  assignable,  and 
passes  such  right,  and  no  better,  as  the 
person  assigning  had  in  it.  That  the  oldest 
of  our  law  books  consider  payment  of  the 
price,  (day  not  being  given,)  as  a  condition 
precedent  implied  in  the  contract  of  sale  ; 
and  that  the  vendee  cannot  take  the  goods, 
or  sue  for  them  without  tender  of  the  price. 
That  in  the  simplicity  of  former  times,  a 
delivery  of  actual  possession  to  the  vendee 
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or  his  servant,  was  always  supposed,  but 
from  the  variety  and  extent  of  dealing 
which  the  iiK^rease  of  commerce  introduced, 
a  delivery  was  allowed  to  be  presumed  from 
circumstances  by  wiiich  the  property  was 
so  far  vested  in  the  vendee,  as  to  enable 
him   to  assign    the  goods,   and   maintain 

.cj'/Skn  action  against  a  third  person  into  whose 
hands  they  had  come;  but  the  title  of  the 
vendor  still  continued  until  the  goods  came 
into  the  actual  possession  of  the  vendee  : 
and  hence  the  vendor  had  the  right  of 
stopping  the  goods  in  transitu,  which  is  a 
right  founded  on  legal  as  well  as  equitable 
principles,  and  not  on  a  mere  personal 
exception  to  the  consignee,  precluding  his 
demand,  on  the  mere  ground  of  its  being 
unconscionable,  but  extends  as  well  to  his 
assignee  for  a  valuable  consideration,  and 
without  notice.  This  judgment  was  by  a 
second  writ  of  error  brought  before  the 
House  of  Lords,  when  a  long  and  elaborate 
opinion  was  delivered  by  Builer,  J.  (/)  in 
which  he  adhered  to  the  judgment  he  had 
before  delivered  in  the  same  case  in  the 
court  of  King's  Bench,  arguing  first,  from 

^  a  long  series  of  authorities,  that  it  was  clear 
that  by  a  bill  of  lading  and  the  legal  assign- 

(/)  C  East,  25,  in  notis. 
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ment  of  it,  the  absolute  property  passes  to 
the  assignee  ;  and  secondly,  that  the  con- 
signor has  no  right  to  stop  the  goods  in 
transitu  as  against  the  assignee,  that  right 
being  founded  on  equity,  though  afterwards 
adopted  by  courts  of  law  ;  and  what  Ld. 
Hardwicke  said  in  the  case  of  Shee  V. 
Prescott,  1  Atk.  245,  with  respect  to  liens, 
that  "  where  goods  have  been  negotiated 
and  sold  again, it  would  be  mischievous  that 
the  vendor  or  factor  should  have  a  lien  on 
the  price,"  applying  equally  to  cases  of 
stoppage  in  transitu,  and  that  doctrine 
being  in  fact  expressly  applied  to  such 
cases  by  the  court  of  King's  Bench,  in 
Lempriere  v.  Pasley,  2  T.  R.  485.  And 
the  circumstance  of  the  consignor's  interest 
being  first  provided  for  in  Snee  v.  Prescott^ 
bein?  founded  on  what  is  now  admitted  to 
be  a  mistake  in  law,  in  supposing  that 
there  was  a  difference  between  a  full  and 
a  blank  indorsement,  and  that  the  legal  pro- 
perty in  the  latter  case  remained  in  the  con- 
signor. And  lastly,  no  case  having  ever  ariseti 
in  equity,  in  which  a  man  was  suffered  to 
seize  goods  in  transitu  in  opposition  to 
one  who  has  a  legal  title,  and  Lord  Ilard- 
wicke's  opinion  being  clearly  against  it;  and 
the  law,  where  it  adopts  the  reasoning  and 
principle  of  a  court  of  equity,  never  hav- 
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ing  exceeded,  and  it  never  being  right  that 
it  should  exceed,  the  bounds  of  equity 
itself.  The  House  of  Lords,  however, 
thinking  the  facts  of  the  case  were  not  laid 
before  them  in  such  a  manner  as  to  warrant 
a  decision  of  the  point,  directed  the  cause 
to  be  tried  again  by  a  jury  ;  and  it  was 
accordingly  again  tried,  (7/1)  and  the  jury 
found  a  special  verdict,  stating  the  same 
facts  as  had  been  given  in  evidence  upon 
the  former  trial,  and  further,  *'  that  by  the 
custom  of  merchants,  bills  of  lading,  ex- 
pressing goods  to  have  been  shipped  by 
any  persons  to  be  delivered  to  order  or 
assigns,  are,  at  any  time  before  arrival, 
negotiable  and  transferrable  by  the  shipper  to 
any  other  person,  by  the  shipper's  indorsing 
his  name,and  delivering  or  transmitting  the 
same  so  indorsed  to  such  other  person. 
And  that  the  property  is  transferred  to  such 
other  person  by  such  indorsement  and 
delivery,  or  transmission.  And  that  by 
the  custom  of  merchants,  indorsements  df 
bills  of  lading  in  blank,  that  iS;  by  the 
shipper,  with  his  name  only,  may  be  filled 
up  by  the  person  to  v/hom  they  are  so 
delivered,    or    transmitted,    with    words 


{m)  Uckbarrovr  v.  Mason,  6  T.  R.  682. 
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ordering  the  delivery  to  such  person. 
And  according'  to  the  practice  of  mer- 
chants, the  same,  when  filled  up,  have  the 
same  effect  as  if  they  had  been  done  by  the 
shipper,  when  he  indorsed  the  bill  of  lading 
with  his  name."  {n)  The  court  of  King's 
Bench,  without  admitting  any  farther  argu- 
ment, gave  judgment  in  conformity  to  their 
former  decision ;  and  in  order  that  the 
question  might  be  again  carried  to  the 
other  tribunals,  another  writ  of  error  was 
brought,  but  afterwards  abandoned,  and  it 
is  now  the  admitted  doctrineof  our  courts, 
that  the  consignee  may,  under  the  circum- 
stances stated  in  this  case,  by  an  assign- 
ment or  delivery  of  the, bill  of  lading, 
confer  an  absolute  right  of  property  upon 
a  third  person,  indefeasible  by  any  claim 
on  the  part  of  the  consij^nor. 

Nor  does  the  circumstance  of  the  con- 
signment of  the  goods  being  made  to  the 
consignee  as  a  factor,  make  any  difference 
in  his  power  of  transferring  the  goods,  by 
assignment  of  the  bill  of  lading,  under  a 
contract  of  sale,  to  a  bona  fide  purchaser, 
during  their  transit;  because  it  is  a   part 

(n)  Evidence  to  the  same  effect,  was  also  given  in 
tlie  subsequent  case  of  Haille  V.  Smith.  1  Bos.  &  Pul. 
.53. 
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of  the  employment  of  a  factor  to  sell  goods 
for  his  principal,  (o) 

But  still  it  is  to  be  observed,  that  the 
legal  effect  of  an  indorsement,  or  delivery 
of  a  bill  of  lading,  by  the  consignor  to  the 
consignee,  is  not  necessarily,  and  in  every 
case  to  give  the  latter  the  power  of  depriv- 
ing the  former  of  his  right  of  stopping  the 
goods  in  transitu,  by  a  subsequent  indorse- 
ment, or  delivery  of  the  bill  to  9  third 
person,  even  for  a  valuable  consideration, 
and  without  collusion,  but  depends  in 
some  measure  upon  the  circumstances  of 
the  case,  and  the  relation  in  which  the 
consignor  and  consignee  stand  with  regard 
to  each  other;  (p)  and   accordingly  it  has 

(0)  Wriglit  V.  Camjjbell,  4  Burr.  204G.  Jud^neut 
of  BuUer,  J.  in  Lickbarrow  v.  Mason,  G  East,  25,  iu 
notis. 

(p)  la  the  case  of  Coxe  v.  Ilardiui^,  4  East,  211, 
where  a  bill  of  ladlu;^  was  indorsed  and  transmitted  by 
the  consignor  to  an  aj^ent,  to  enable  him  to  take  posses- 
«  on  of  the  a;oods  for  the  use  of  the  consitjnor  in  the 
event  of  the  consignee's  failure ;  a  doubt  arose  whe- 
ther the  mere  indorsement  of  the  bill  of  lading  to  the 
ai;ent  withoiit  consideration,  would  enable  him  to 
maintain  an  a-.tion  *>{'  trover  for  the  goods  in  his  own 
name;  but  it  being  determined  by  the  court,  that  under 
the  circumstances  of  that  case  the  properly  vested  abso- 
lutely in  the  consignee,  so  tliat  the  consignor  himself 
could  not  have  sued  for  them,  ihey  considered  it  unne- 

Q 
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been  determined,  that  a  factor  having  only 
authority  to  sell  and  not  to  pledge  the 
goods  of  his  principal,  cannot  divest  him 
of  his  right  to  stop  goods  consigned  to  the 
factor  on  credit,  during  their  transit,  by 
indorsing  or  delivering  over  the  bill  of 
lading,  as  a  pledge  to  a  third  person,  though 
the  pav^^nee  was  not  aware  of  the  factor's 
want  of  authority  to  dispose  of  the  property 
in  that  way.  (9) 

And  where  the  assignee  of  the  consignee 
purchases  the  goods,  with  notice  of  such 
circumstances  as  render  the  bill  of  lading  not 
fairly  and  honestly  assignable,  he  stands  in 
the  same  situation  as  the  consignee,  and 
the  consignor  is  equally  at  liberty  to  exer- 
cise the  right  of  stopping  in  transitu 
against  him,  notwithstanding  his  pur- 
chase, (r)     And  if  the  assignee  take  the 

cessary  to  decide  the  point  doubted :  they,  however, 
at  the  same  time,  strongly  intimated  an  opinion,  that 
no  property  passed  by  such  an  indorsement,  and  con- 
sequently that  no  action  of  trover  could  be  maintained 
by  the  indorsee.  And  Lord  Ellenborough  has  since 
decided  the  same  point  in  Waring  v.  Coxe,  1  Camph, 
R.  309,  in  conformity  to  that  opinion. 

{(j)  Newsom  V.  Thornton,  0  East,  17. 

(r)  Wright  v.  Campbell,  4  Burr.  2040.  Solomons 
V.  Nissen,  2  T.  R.  674.  Cuming  v.  Brown,  9  East, 
506.  If  the  consignor  has  given  his  assent  to  the 
transfer,  and  the  assignee  has  paid  the  consignee  for 
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assignment  of  the  bill  of  lading  from  the 
consignee,  with  notice  that  they  are  not  paid 
for,  and  take  upon  himself  the  payment  of 
them^  nnder  an  agreement  that  the  vendee 
and  himself  shall  be  jointly  interested  in 
the  proceeds  of  them,  the  assignment  will 
be  clearly  fraudulent,  and  therefore  will 
not  deprive  the  vendor  of  his  right  to  stop 
the  goods  in  transitu,  upon  the  failure  of 
the  consignee  without  payment,  [s) 

them,  it  seems  the  consignor  would  in  that  case  be 
divested  of  his  rij^ht  of  stoppage.  Where  the  fuirness 
of  the  assignment  of  the  bill  of  lading  liy  the  consignee, 
and  consequently  the  consignor's  right  to  stop  the 
goods  in  transitu  may  be  questionable,  (which  must 
be  frequently  the  case  in  this  country)  it  seems  that 
the  law  does  not  impose  the  burden  upon  the  master 
of  the  ship,  of  determining  the  question  at  his  own 
risk,  though  he  may  subject  himself  to  it,  by  entering 
into  an  express  agreement  as  to  the  delivery  of  the 
goods  intrusted  to  him.  See  Fearon  r.  Bowers,  1  H. 
Bla.  a()4,  in  notis.  Caldwell  v.  Ball,  1  T.  R.  205. 
Mills  V.  Ball,  2  Bt)s.  &  Pul.  457  ;  and  see  ante  Chap. 
II.  note  *,iind  Mr.  Abbot's  Treatise  on  Shipping,  part 
3.  c.  9.  s.  24,  who  there  states  what  he  conceives  to 
be  the  prop«'r  mode  of  proceeding  for  the  master  to 
adopt,  where  the  validity  of  the  assigimient  of  the 
bill  of  lading  appears  doubtful. 

(s)  Salomons  v.  Nissen,  2  T.  R.  G74.  There  were 
two  sufhcient  grounds  for  the  decision  which  was 
made  in  this  case.  1.  That  of  fraud  between  the 
vendee  and  the  assignee  ;  and  2.Their  being  partners  in 
the  transaction. 

Q  2 


228  STOPPAGE     IN    TRANSITU. 

The  mere  circumstance,  however,  of  the 
assignee  of  the  bill  of  lading  knowing  at 
the  time  of  the  assignment  of  it  to  him, 
that  the   consignor  had  not  been  paid  in 
money  for  the  cargo,  but  only  by  the  con- 
signee*s  acceptances,  payable  at  a  day  not 
then  arrived,  is  not  of  itself,  and  without  the 
existence  of  any  other  circumstances  shew- 
ing  fraud,    sufficient    evidence  of   it,    to 
render  the  assignment  defeasible,   by  the 
consignor's  stopping  the  cargo  in  transitu  ; 
though  if  the  assignee  had  been  aware  at 
the  time  of  the  assignment,  that  the  con- 
signee was  unable,  from  the  state  of  his 
circumstances,  to  answer  his  acceptances, 
it  would  have  been  a  sufficient   proof  of 
fraud  in  the  former,  to  invalidate  his  title 
against  the  consignor,  [t) 

And  where  the  vendor  of  goods  for  bills 
payable  at  a  future  day,  assents  to  a  sale 
of  them  by  the  vendee,  to  a  third  person, 
and  allows  such  person  to  exercise  such 
acts  of  ownership  upon  the  goods  as 
amount  in  effect  to  a  delivery  of  them, 
(as  marking  them  with  his  initials,)  the 
original  vendor  cannot  stop  them  in  tran- 
situ, upon  the  failure  of  the  original  vendee 
without  payment  of  the  bills,  though  the 

(«)  Cuming  v.  Brown,  9  East,  506. 
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original  vendor  was  ignorant,  until  that 
failure  took  place,  that  the  second  vendee 
had  actually  paid  for  the  goods,  {u) 

(«)   Stovria  V.  Hughes,  14  East,  308. 
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factor's  authority  as  to  prevent  his  lien  .  lOG 

8.  Has  no  lien  where  he  enters  into  a  special  agree- 
ment with  his  principal  to  pay  over  the  proceeds, 
or   for  a    particular   mode   of  payment,  or  enter 

into  a  special  agreement  with  his  principal,  or 
have  notice  for  a  special  agreement  between  his 
principal  and  a  third  person  as  to  the  application 
of  the  money  .  .  .       49,108 

9.  Has  no  lien  on  the  goods  of  Ins  principal  for 
debts  wiiich  accrued  before  the  relation  of  prin- 
cipal an  i  f'ctor  existed  between  them  .  109 

10.  Can  acquire  no  lien  on  goods  delivered  to  him 
after  the  commission  of  an  upen  act  of  bankruptcy 

by  his  principal  .  .  .110 

11.  An  advance  of  money,  or  an  acceptance  of 
goods  not  e\ce[rted  f;om  this  rule  as  a  j.aymcnt 
within  1  Jac.  1.  c.  15.  s.  14  .  .  00 

12.  Has  a  lien  upon  goods  which  do  not  come  into 
his  actual  possession,  though  he  has  accepted 
bills  upon  the  faith  of  the  consignment  and  paid 
part  of  the  fr«ight  .  .  .  Ill 

13.  Loses  his  lien  by  parting  with  possession  C'8, 111 

14.  Cannot  pledge  the  goods  of  ills  principal      52, 1^0,7 


INDEX 

FARRIER.  Page. 

1.  Has  a  particular  lien,  upon  a  hovrc  for  the  price  of 
slioeiii'.j^  it  .  .  .  1G,113 

2.  Whether  he  may  dettiin  a  horse  for  the  e\pon<-e 
of  curinir  it  of  ii  disorder  and  keej-ing  it  during 

tl)e  cure  remains  undecick'd  .  ,113 

3.  But  if  he  enters  into  a  special  agreement  for  a 
specitic  or  a  reasonahle  bum  he  will  certaiiily 
have  no  lien  .  .  .         48,114 

FRAUD,     free  Fraudulent  Dtiireri/,  Bankruptcy. 

1-RAI  DL LENT  DEU VERY  OF  PROPEKTY.  ^^-e  Bank- 
ruptcy, 

\.  Whether  the  delivery  be  fraudulent  must  depend 

apou  circumstances  .  .  53 

2.  Conclusive  evidence  of  fraud  .  f;4 

S.  Presumptive  eviflence  of  fraud  .  fjo 

4.  Conclusive  evidence  of  fairness  .  .         57 

5.  Presumptive  evideuce  of  faii'iiess  .  58 

k:i,ler. 

Has,  it  seems,  a  lien  for  his  general  balance  by  the 
custouiof  Exeter  .  .  iJ4,lI4 

G. 

GUEST.     See  Innkeeper. 

Leaving  a  horse  at  au  inn,  sufficient  to  constitute  a 
manaijuest  »  «  .  117 


I. 


INDIA  BONDS. 

Assignable  by  delivery  .  .  13G,  n-.  [a) 

ONKEEPER.     fipc  Guest. 

1.  Bound  to  receive  goods,  and  therefore  Ir.ip  a  par- 
ticular lieu  which  entitles  him  to  deiain  llie 
guest  himself,  and  it  seems  his  goods,  for  the 
price  of  his  own  lodging  and  entertainment,   and 

his  horse  for  that  of  its  provender  and  stabbng       115 

2.  Has  only  apartieular  lien  .  .         119 

3.  Waives  his  lieu  by  making  a  special  agri^enient 

for  payment  »  .  .  119 

4.  Caunot  sell  or  use  a  horse  detained,  e.sce{)t  by  the 
particular  customs  of  London  and  Exeter        .       Ibid. 

x>.  liis  lien  in  some  measure  restricted  bv  11  &  1*2 
W.  i].  c.  15.  s.  2.  .  '  .  120 


TO  Tin:  LAW  OF  Linx. 

INSURANCE  BROKKK.  Page. 

1.  lias  a  lixiieral  lien  upon  oil  ijolnies  of  liisprinci- 
piil,   and   uiuni-y  ruceived  in, on  tliose  polities  ia 

his  liauds  .  '  .  .  121 

2.  Has  a  lien  iipou  uionoy  received  upon  n  loss  ad- 
justed after  the  bankruptcy  ofhis  principal  under 

a  policy  in  liis  li.uids  l)e fore  the  hunkruptcy        0:3,121 

3.  May  recover  his  iicn  upon  a  policy  which  he  has 
given  u)»  to  his  principal,  by  reguiiiiii^-  posiseshion 
♦"ven  under  a  fii!>e  pretence  .'  .     70,121 

4.  Where  he  has  etTected  an  insurance  for  an  anient, 
has  iio  lien  upon  the  policy  a-ainst  the  principal 
for  a  !^eneiul  ba.anre  due  iVoui  the  a^ent,  if  lie 
knew  that  he  was  employ  ed  by  a  mere  agent  123 


LIEN. 

1.  Meaninp^  and  definition  of  tlie  term  .  I 

2.  Nature  and  extent  ol'  tlie  ri'^lit  .  .     2  to  7 
a.  A  defence  in  actions  of  tro\  .r  ami  assumpsit,  and 

in  suits  in  equity  .  .       '  .  2 

4.  Analooy  between  the  ri-hts  of  lien  aud  set  oft'    2,0.4 

5.  DiJiereiice  between  them  .  .       4,0,(> 
(k  Ori^'in  and  ditlerent  species  of  lieu             .  7,8,0 

7.  IJy  the  common  law  .  .  ,       7  l.'i 

8.  By  usage  .  .  '  .  *      7^3^ 

9.  By  ex i.ress  agreement  .  .         ^^07 
Particular  lien. 

1.  In    what    cases   they  may  be  ac<juired  by  the  com- 
mon law. 

1.  By  bailees  .  ,  ,  ];>, 

2.  By  ))esous  not  baiieis  .  .  £{> 

3.  A\  here  the  L;oods  come  into  t!ie  possession  of  the 
paity  by  tiiulini;-  ...  23 

4.  Where  they  are  taken  jjossessioii  of  under  some 
le"al  rii-ht  .  o^; 

Z.  ISy  express  contjact, 

i^Iay  exist    in   any    case  where  tl;e  parties  chuse  to 
stipulate  for  it  .  .  .27 

3.  Throuiih  a^eiits  ai:d  servants,  and  rersous  to  v:hc'.n 

the  t-roperty  dues  uot  beh>ni,-.     See  Absent.  23 

(general  lien 

V.  hv  not  favoured  •  .  .  II 

1.  In   vhat  casi  s  they  may  be  ar-quivedby  the  gene- 
ral usai^e  of  trade.     ^U)  Tribes,  Usage.       ""'    ,       HI 
^Vhen  once  ..roved  and  a. lowed  to  e.sis't,    not  to  be 
afterwards  disuut«i  .  .  ,         ^^4 


INDEX 

UE^—Coittlnueti.  Page, 

'2.  Hy  the  particular  iiaaije  of  tlie  parties  .  1)5 

proof  of  their  havinj'-  before  dealt  upon  the  footing 

of  such  a   lien,  presumptive   evidence  that  they 

continue  to  deal  upon  the  same  terms  .  35 

3.  Bv  express  contract  .  .  .36 

1.  May  be  claimed  by  any  person  upon  the  goods  of 
another  in  hii*  hands  where  iui  esprcas  assent  is 
f^vs^n  by  the  owner  .  •  •  ibid, 

2.  And  may  be  acquired  by  tradesmen  7Wt  compdla- 
h'le  bif  law  to  receive  goudx,  by  public  notices 
tliat  they  will  not  receive  but  under  that  condi- 
tion, against  any  customers  whom  they  can  prove 

to  have  been  aware  of  such  notice  .  ibid. 

3.  But  person.^  compellable  to  receive  goods  cannot 
acquire  such  lien  by  such  notices  without  the 
express  assent  of  their  customers  .  37 

4.  Tlirouuh  the  acts  of  servants  or  agents  .  38 

5.  In    wiiat  cases  no  general  lien  can  be  acquired. 

See  Age/It.  ....  39 

Where  it  would  interfere  with  the  prior  common 
law  ri^ht  of  another  .  .  .         42 

When  vo  sort  of  lien  can  be  acquired.    See  Distress. 

1.  By  a  wrongful  act  .  .  .  43 

2.  By  misreprcsentalion  .  .  .     ibid. 

0.  By  a  voluntary  and  unautliorized  assumption  of 
pusseosion  .  .  .  .  •         44 

4.  Not  by  a  tortious  pledge  .  .  .51 

5.  Where  the  party  has  entered  into  a  special  agree- 
ment for  his  reward  .  .  .47 

6.  Wiiere  there  is  an  intent  to  give  a  fraudulent  pre- 
ference in  the  event  of  bankruptcy.  St^e  Bunk- 
riptcy.    Fraudulent  Deliveri/.  .  .  53 

7.  Afler  an  act  of  bankruptcy,  when.  See  Bank- 
ruptcy, Fraudulent   Dcliverif.  .  .  59 

8.  ^^  ithout  possession  of  the  property  on  which  the 
lien  is  claimed  .  .  .66 

When  liens  are  divested  or  icaired. 

1.  When  diyested  by  parting  with  possession 

2.  ^^  hen  liot  divested  by  parting  wiih  possession  70 
fJ.  Not  divested  by  bunkruptcy                    .                    .       73 

4.  Noi  divoted  by  the  owner,,s  aliening  the  propertj' 

to  a  tliird  [je^son  .  .  .75 

5.  Waived  where  the  right  of  retainer  is  claimed  ui)on 

a  difiereut  ground  from  that  of  lien  .  75 

When  revived  .  .  .  .       70 

When  transferrahle  .  .  .70 

May,  it  items,  be  transferred  to  ser\ant5  or  agents    ibid, 


TOTLH':  LAW  OF  LIEN^ 

LIMITATIONS,  STA'ILTE  OF  Page 

A  lii'ii  may  lie  iK-quircd  for  a  demand  «gaiiist  which 
tlic  statute  of  limitations  has  run  .  0,  n.  {/) 

LIVERY  STAliLH  KLlli^Ell. 

lias  no  lieu  .  .  .14 


MANUFAm'REU. 

Not  oiiUi^ed  to  receive  goods  to  rnanuraclure         .         09 

MASTER.     SccCiipt^tiit,  Canisrs  Oi/  Wui  r. 

MILLER. 

l\ds  a  particular  but  no  gfHt'raZ  lien  ,  o5,124 

MORTGAGE.     See  Pawn,  Pawnee. 

N. 

50TICES.     See  Carriers,  No.  L 

1\ 

PACKER^:. 

Ilavc!  not  only  a  pa;  titular  but  a  general  lieu,  32  n,(a^l'2S 

PAWN.     See  Pawnee. 

\.  Nature  of,  and  distinction  between  pawns  and 
mortgai^es  .  .  .         12(3,7, 

2.  A  Jieu  created  by  it  .  .  1'19 

3.  W  hen  a  suljject  |iledged  as  a  security  for  a  debt 
already  due  shall  be  considered  as  asecurUy  for 
fcubsequent  Joiin>  .  ilud. 

PAWNEE.     See  Pawn. 

1.  No  lien  »an  be  acquired  by  the  pawnee  where  the 
deposit  is  niiuie  alter  the  commission  of  an  open 

act  of  bunkrupicy  by  the  pawnor  .  133 

2.  Nor  where  tiie  de[)osit  is  made  will)  inlout  to 
ijivea  fiaudulent  preleicucc  in  the  event  ol  bank- 
ruptcy .  ...  ib'd. 

3.  Nor  where  the  loan  is  Uourious.  \oA.  See7V/(.'/<^r. 

4.  Nor  v\  here  the  pledge  is  tortious,  thougli  tiie 
pawnee  was  ignoruiit  of  ilie  pawnor's  want  of 
title.  i;j.'),(i.     See  Factor. 

b.   Pawnee  ma\  assign  the  pawn  to  a  third  person      l-iO 
(>.   Pawnee  divested  of  his    lieu   in  the  pawn  by  the 
owner,  or  his  represeutali\es  teudering  the  n'oney 
advanced  n^.oix  it;  but  noi  by  an  exccuiioi'  upon 


INDEX 

PAW^hP.— Continued. 

the  yoocl:}  of  the  pawnor,  for  a  debt  recovered 
subsequent  to  the  pawning,  nor  by  the  pawnor's 
being-  afterwards  attainted  of  felony  .         141 

POSSESSION.     See  Liens,  Banlcruptci/,   Fraiiduletit  De- 
liver y,  Choses  irk  Act  ion.  Factor. 
Symbolical  possession  of  property   at  sea  sufficient 
to  create  a  lien  upon  it,  though  actual  possession 
be  not  taken  until  after  bankruptcy  ,  ,  C^. 

S. 

SALVAGE 

1.  I. ien  for  by  the  common  law  ,  .  23 

2.  Recognized  by  statute  .  .         23,  n.  (Aj 
SEAMEN.  See  Ships. 

SET  OFF.    See  Lien,  No.  4» 

Statutes  .  .  .  3, 4, 5,  C,  7 

SHIPS.     See  Captain,  Carriers  hy  Water. 

Lien  on,  exists  only  for  repairs  done,  or  necessaries 
furnished,  in  a  foreign  port,  and  for  the  wages  of 
seamen  and  officers  beneath  the  rank  of  captain 
or  master,  and  for  sah'age,  and  it  seems  for  build- 
ing, but  not  for  repairing  a  ship  .  17,  n.  [g) 

SHIPWRIGHT.     Hee  Ships. 

SOLICITOR.     See  Attorney. 

STATUTES. 

52  Geo.  .3.  c.  C4,  India  Bonds  ,  135,  n.  {q) 

11  &  12  W.  3.  c.  15.  s.  2.  Innkeepers  .  120 

oil'     i    *    Vn   '    T4    >  Payments /o  bankrupts   G0,110 
21  Jac.  1.  c.  19.  s.  14   ^       -'  r  ' 

19  Geo.  2.  0.32.   s.  1.  Payments  Z»y  bankrupts     (iO,110 
21  Jac.  1.   c.  21.   Pawns    '  .  .  139 

^  ^,       ^        T ,  1  responsiljiiitv  of  mas- 

7  (>eo.  2.  c.  lo  C  ^  J         '       c  u- 
,,,.  ^,       o        or-        1   r»  o  >  ters  and  owners  ot  snips 

20  Geo.  <3.  c.  8b.  s.  ],2,3  t  r      *    i  «v^    .,   if,\ 

'  3  [united  93,  lu  [o) 

l^Ann.  c.  18  1 

20  Geo.  3.  c.  19.  s.  5.    f  o  i  oo        ik\ 

Ad  f^       .,        ,.,^       n^  \  Salvage  .  23,  n.  [tx] 

48  Geo.  ;>.  c,  130.  s.  2 1  (  '^  '       ■.  / 

40  Geo.  3.  c.  122.  s.  32  ) 

2  <ieo.  2.  c.  22.  s.  13    >     ,     a?  o  +^  -* 

t.  f       irt        ct  t        A      ?  set  Oil  .  3  to  7 

8  (un.  2.  JC.-24.  &,  4      5 

U  G;<o.  2.  <:.  3.  s.  28,  set  oft'  in  cases  of  bankruptcy    3,7 
40  <^eo.  3.  c.  135.  s,   1,    transactions    with    l)ank- 
rupts  .  .  .  Gi,il0,133 


TO  THE  LAW  OF  URN. 

STOPPAGE  IN  TRANSITU.  Page. 

Coiisitjjnor's  rii^ht  to  stop  in  transitu  cannot  be  af- 
fected bv  ail  usag'e  for  tlie  currier  to  retain  goods 
for  a  general  balance  due  to  him  from  the  con 
siurnee  ..... 


40 


T. 


TAYLOR 

1.  Has  a  particular  lien  .  .  22,8,142 

2.  But  no  power  to  sell  the  subject  of  the  lien  14iJ 

TENDER 

1.  To  pawnee  not  necessary  where  pledge  tortious         52 

2.  Not  Necessary  where  tiie  goods  are  retained  not  on 
ground  of  lien  .  .  .75 

3.  Need  not  be  made  to  the  pawnee  of  stolen  goods    138 

4.  Must  be  made  to  the  pawnee  of  goods  obtained 
under  false  pretences  .  .  139 

5.  Where  the  loan  is  usurious  .  .  134 

TROVER.   SeeLiVn.  :  .        45,50,75,134,138,144 

V. 

VENDOR 

1.  Has  a  lien  upon  the  property  sold  for  the  price, 
unless  it  appear  from  the  conditions  of  tke  sale 
that  he  relied  upon  the  personal  credit  of  the 
vendee  .  .  .  .  143 

2.  Divested  of  his  lien  by  an  actual  delivery-  of  the 
whole  of  the  goods  sold,  or  by  a  symbolical  deli- 
very which  is  unconditional  .  .  145 

3.  But  not  divested  of  his  lien  by  a  symbolical  deli- 
very which  is  conditional,  and  of  which  the 
conditions  are  not  performed  .  .  146 

U. 

USAGE.     See  Liens,  Carriers,  Evidence. 

1.  Liens  by  usage  are  either  by  the  general    usage 

of  trade,  or  tlie  particular  usage  of  the  parties  31 

2.  Lien  from  usage  a  matter  of  evidence     7,  n.  {g),  14G 

3.  Lien  can  be  created   by  no  other  usage  than  that 

of  trade  .  .  .  7,  n.  {g) 

W, 

WAIVER.     See  Liens,  ichen  divested,  ,  48,75 

U 


INDEX  TO  THE  LAW  OF  LIEN. 

WHARFINGER.  Page. 

1.  Has  a  general  lien  hy  the  usage  of  his  trade,  as 
well  as  a  particular  Hen  tor  the  wharfage  of  goods     146 

2.  Not  entitled  to  any  lien  upon  goods  not  actually 
landed  at  liis  wharf  .  .  147 

3.  Not  entitled  to  any  genf-ral  lien  where  the  gene- 
ral jjroperty  in  the  goods  is  altered  before  they 
arrive  in  his  hands  .  .  ,         .         41 


INDEX 

TO    TilK 

PRINCIPAL  MATTERS 

CONTAINED 

IX  THE  LAW  RELATIVL  TO  THE  RIGHT 

OF 

STOPPAGE  IN  TRANSITU. 


A. 

Page, 
AGENT.    See  Factor,  Principal,  Stoppage  in  Transitu. 
No.  IS,  19. 

1.  Delivery  to,  when  sufficient  to  determine  the 
transitus.     ^ve  Deliveri/,  No.  (5,7  .  183 

2.  When  goods  purchased  by,  may  be  stopt  in  tran- 
situ ....       154,(3 

ASSIGNED.    See   Assignment,    Bill  of  Lading,  Indorse- 
ment, Notice. 
Of  bankrupt  consignee  may  recover  goods  sold  on 
credit  tVom  the  consignor,    upon  tendering   the 
lull  price  .....      150 

ASSIGNMENT 

Of"  bill  of  lading  by  the  consignee,  when  it  will 
transfer  the  absolute  property  to  the  assignee, 
free  from  the  consignor's  right  of  stoppage  in 
transitu  ....  214,24 

B. 

BANKRUPTCY 

Of  consignee,  no  countermand  of  goods  consigned     180 

BILL  or  LADING.  See  Assignee,  Assignment,  DcHi:cry, 
No.  10,  Factor,  No.  3,  Freight,  Indorsement. 
1.  If  indorsed  and   transmitted   in   trust  the  goods 
cannot  be  stopt  in  transitu  while  tiie  trust  remains 
uDsatislied  .  .  .  164 


INDEX 

BILL  OF  LAmSG— Continued.  Page. 

2.  If  conditional,  and  the  condition  unperformed 
the  consignor  may  sto[)  the  goods  in  transitu  1G5 

8.  The  only  kindof  document  which  has  been  deter- 
mined to  have  the  effect  of  enabling  tlie  consignee 
to  transfer  property  in  transitu.  See  Indorsement  210 

4.  How  far  itsnegotial)ilitY  may  be  restrained  212 

C. 

CARRIER.  See  Masler,  Ship. 

1.  Cannot  defeat  the  consignor's  right  of  stopping 
goods  in  transitu,  by  claiming  a  lien   on  them 

17(),  n.     209,  n.  (m) 

2.  When  liable  to  an  action  of  trover  for  refusing  to 
deliver  the  goods  to  the  consignor  .     171,  n. 

3.  Delivery  to,  when  not  a  determination  of  tiietran- 
situs,  8ee  Delivery,  No.  9.  .  .  190 

CONSIGNEE.  See  Deliccry,  Posscssiouy  Stoppage  in 
Transitu. 

CONSIGNOR.  See  Delivery ,  Possession,  Stoppage  i« 
Transitu, 

COUNTERMAND.     See  Bankruptcy. 

By  the  consignor,  how  most  easily  effected       1G6.  n. 

D. 

DELIVERY,  ^ee  Agent, ^.  Carrier,^,  Engraver,  Inri' 
keeper.  Packer,  Possession,  Ship,  Stoppage  in 
Transitu,  22,   Transit  us,  2.    Wharfinger,  2. 

1.  Of  goods,  if  conditional,  and  the  consignee  is 
ready  to  perform  the  condition,  the  goods  can- 
not be  stopt  in  transitu  .  .  .        1C4 

2.  W  hat  mode  of,  sufficient  to  determine  the  tran- 
situs  ....  .  17G 

3.  May  be  sufficient  without  the  corporal  touch  of 
the  vendee  ....  ibid. 

4.  Of  the  key  of  the  vendor's  warehouse  seems  suf- 
ficient ....  170,7 

5.  Qi  part  of  goods  sold  under  an  entire  contract 
sufficient  to  determine  the  transitus  of  the  whole    180 

6.  At  the  warehouse  of  an  agent  sufficient  where  the 
consignee  uses  it  as  bis  own.  See  Agent,  Packer.  183 

7.  At  a  warehouse  which  the  agent  of  the  consignee 
has  hired,' sufficient  if  the  consignee  come  and 
exercise  any  act  of  ownership  u{jon  the  goods 
there,  though  a  further  destination  is  in  view  186 

8.  What  not  sufficient  to  determine  the  transitus         190 

9.  To  a  person  who  is  a  mere  vehicle  between  the 
vendor  and  vendee,  not  suff  cient  .  191 
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TO  STOPPAGE  IN  TRANSITU. 

DELIV  ERY— Continued.  Page. 

10.  Of  hill  ot'ladiii;^  by  tlie  consignee  wl)en  it  will 
translei  the  absolute  property  .  214,224 

E. 
ENGRAVER. 

Delivery  of  plate  to,  by  order  of  thepurciiaser  notu 
deteriuinatiou  of  the  transltus  .  .  19G 

1-. 

FACTOR.     See  .Igent,  Principal. 

1.  When  so  fur  eoiisidered  the  vendor  of  goods  to 
his  principal  as  to  be  entitled  to  stop  them  in 
traubitu  ....        154 

2.  Cannot  stop  goodb  in  transitu  where  he  is  merely 

a  surety  for  the  price  ,  .  .     159 

3.  May  divest  his  principal  of  his  ris^ht  of  stopping 
goods    in  transitu  by  assigning  the  bill  of  lading 

by  way  of  sale,  224  ;  but  not  by  way  of  pledge        22G 
FOREIGN  ATTACHMENT 

On  goods  iloei.  not  divest  the  vendor's  right  to  stop 
them  in  transitu  .  .  .  17C),n. 

FREIGHT. 

Whetlier  the  consignee's  refusal  to  pay  it,  will  ena- 
ble tlie  consignor  to  stop  the  goods  in  transitu  104 

1. 
IND0RSEMI:NT.  See  nUl  of  Lading. 

1.  Of  bill  of  ladin<4  in  blank,  or  to  tlu' consi^-nee,  or 
order,  sullieientto  enable  the  consignee  to  trans- 
fer the  property  .  .  .211 

2.  When  nece^sary  to  give  the  bill  of  lading  that 
etliet  ....       ibid. 

3.  Not  necessary  in  every  case  .  .        ibid. 

4.  Does  not  give  it  that  etleet  in  every  case         .         225 
INNKEl'.l'ER. 

Delivery  to,  when  not  a  deterininatton  of  the  tran- 
situs"  ....  193 

INVOICE. 

Will  not  it  seems  enable  the  consignee  of  property 
in  transitu  to  alien  it  .  .  210,  n.  (6) 

L. 
LIEN 

For  work  done  upon  goods  in  the  course  of  trade 
will  not  entitle  the  trade^man  to  stop  them  in 
transitu  ,  .  .  .        ICl 

M. 
MASTER.     See  Carrier,  Ship. 

Uf  a  vessel,  when  justihed  in  delivering  goods  to  the 
consijfuee  .  ,  ,  .         16i 
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MONEY.  Pagf. 

AVhen  it  maybe  stopped  in  transitu  ,  158 

N. 
NOTICE. 

What  sufficient  to  the  assignee  of  a  bill  of  lading  to 
render  it  not  fairly  assignable  .  226 

P. 
PACKER 

Delivery  to — when  a  determination  of  thetransitus, 
184 — when  not  .         .  .  *  195,6 

POSSESSION,     See  Delivery,  Stojjpage  in  Transitu. 

1.  Seems  necessary  on  the  part  of  the  consignee  to 
divest  the  consignor's  right  of  stoppage  in  tran- 
situ, but  not  on  the  part  of  the  consignor  to  ef- 
fect a  stoppage  .  .  .  1()9,  n.  (6) 

2.  What  mode  of  assumption  of,  by  the  vendee  suffi- 
cient to  determine  the  transitus  .  170 

3.  Sudiciently  taken  by  the  vendee  to  determine 
the  transitus  of  the  goods  by  the  exercise  of 
such  acts  of  ownershi[)  as  the  circumstances 
of  the  case  will  permit,  177,8 — By  mark- 
ing the  goods,  17S — By  the  lodgment  of  the  de- 
livery note  with  the  wliarfmger,  and  his  trans- 
ferring them  in  his  books,  177,  n.  (g) — By  the 
vendee's  weighing  them,   160 — by  the  payment 

of  warehouse  rent  .  .  177 

4.  When  it  may  be  taken  by  the  vendee  .     204 

5.  What  assumption  of  by  the  vendee  yjof  sufficient 
to  determine  the  transitus,  190 — A  demand  not 
sufficient,  ibid. — Payment  of  freight  not  suffi- 
cient .  ...         ibid. 

6.  When  it  may  be  taken  on  the  part  of  the  ven- 
dee, 204 — Cannot  it  seems  be  taken  before 
the  goods  have  arrived  at  the  end  of  their 
journey  .  .  .  ibid. 

PRINCIPAL 

May  stop  goods  in  transitu  consigned  to  his  fac- 
tor on  credit  .  ,  .  157 

R. 
RUSSIA 

Laws  of — 1.  More  favourable  to  the  vendor  of  goods 
than  the  laws  of  England  .  .  197 

2.  Allow  goods  to  be  recovered  by  the  vendor  after 

a  delivery  onboard  a  chartered  ship  .  .    ibid. 

3.  Assisted  in  their  operation  by  the  courts  here        198 


TO  STOPPAGE  IN  TRANSITU. 

S, 

SHERIFF  Page. 

Whether  he  can  defeat tlieconsi;.;nor's  right  to  stop 
^ootlb  ill  tranbitu  hy  taking  them  iu  execu- 
tion .  ...     175,  n.  {  ) 

SHIP 

Delivery  of  goods  on  board  a  chartered  ship  when 
si\fficieiit  to  determine  their  transitus,  188 — 
When  not  sufficient  .  .  20t) 

on  board  a  general  ship  when  not 

sufficient  to  determine  the  transitus  .         197 

STATUTES 

20  Ceo.  3.  c.  5.  s.  4.  p.  1()8.  Duties. 
c.  59.         p.  2ia. 

STOPPAGE  I  iV  TRANSITU.    See  Bill  of  Lading,  Deli- 
very, Possession,  Transitus. 

1.  Definition  of  the  right  of  .  .        149 

2.  Nature  and  extent  of  .  .    -      149,50 

3.  Origin  of  .  .  .  151 

4.  Does  not  proceed  upon  the  ground  of  rescind- 
ing the  contract  .  .  .150 

5.  A  legal  right     .  ,  .  .152 
G.  Favoured  by  the  courts              .                       .     152,0G 

7.  By  wliat  persons  and  under  what  contract  the 
right  may  be  exercised  .  .  153 

8.  May  be  exercised  by  any  consignor  who  is  sub- 
siautially  the  vendor  of  the  goods.  'Sue.  Agent, 
Factor,  Principal.  .  .  .  ibid. 

9.  By  a  person  who  consigns  goods   to  be   sold  on 

the  joint  account  of  himself  and  the  consignee        158 

10.  Cannot  be  exercised  by  a  party  who  does  not 
stand  in  the  relation  of  vendor,  either  actually  or 
substantially,     f^ee  Factor,  Lien.  .  159 

11.  May  be  exercised  where  the  vendee  has  actually 
paid  part,  or  made  himself   liable  lor  the  whole 

of  the  price  .  .  .  150,162 

12.  Where  the  consignment  is  conditional.  See 
Bills  of  Lading,  Delivery  .  .  164 

13.  How  to  be  efl'ccted.     i^eii  Countermand.  166 

14.  May  be  effected  by  any  means  short  of  felony 

or  absolute  violence  .  .  .      166 

15.  May  be  effected  without  taking  possession  by  a 
rorporal  touch  .  .  .  167 

16.  By  an  entry  of  the  goods  at  the  Cusiom-house  ibid. 

17.  By  a  claim  .  .  ,      ibid. 

18.  Sufficient  by  a  person  who  is  either  a  particular 

or  a  general  agent  of  the  consignor  at  the  time  171,2 
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STOPPAGE  IN  TRANSITU— Cowfinwerf.  Page 

19.  Not  sufficient  by  a  person  who  is  not  an  agent 
of  the  consi;jnor  at  the  time,  though  his  act  be 
afteiwaids  approved  by  the  consignor  .         172 

20.  When  it  may  be  effected.  Ste  Delivery, 
Transitus  .  .  .  174 

21.  Can  only  be  etrected  when  the  consignee  re- 
fuses or  is  unable  to  fultil  the  condit.ons  of  the 
contract,  and  where  the  goods  are  iu  transitu 
and  not  aliened  by  the  consignee  to  a  bona 
tide  purchaser  .  .         .  174 

22.  Cannot  be  effected  at  all  after  delivery  to  the 
vendee  .  .  .  183 

23.  When  divested  by  the  consignee's  having  alien- 
ed the  goods  ...  .       209 

24.  When  the  vendor  has  assented  to  a  sale  of  them 

by  the  vendee  to  a  third  person  .  228 


TRANSITUS.     See  Delivery,  Ship,  Stoppage  in    Tran- 
xitti. 

1.  When  to  be  considered  as  continuing  or  deter- 
mined ....         175 

2.  Can  only  be  delermined  by  an  actual  or  what  is 
equivalent  in  law  to  an  actual  delivery  of  the 
goods  ....     ibid. 

3.  Ended  where  the  goods  wait  for  further  orders 
from  the  vendee  to  put  them  again  in  motion       188 

V. 

VENDOR 

May  recover  for  goods  which  he  has  stopt  in  tran- 
situ .  .  .  .151 

W. 

WAREHOUSE  RENT.     See  Possession,  No.  3. 

Effect  of  payment  of  by  the  vendor  .  182 

WHARFINGER. 

1.  When  liable  to  an  action  for  refusing  to  re-de- 
liver the  goods  to  the  consignor  .  171 

2.  Delivery  to — when  not  a  determination  of  the 
transitus  .  .  .  105 

THE    END. 
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